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1 


co 


S. C. 8 Howard, 317. 


. In the case of Stoddard vs. Chambers, 2 Howard, 284, this Court decided 
by implication, and now decides expressly, that a general and unlocated con- 
cession, granted by the Spanish Governor prior to the transfer of Louisiana, 
a private survey of which made after the transfer was recognized by the 
Commissioners appointed under the act of 1805, before whom the claim was 
filed, was so designated and located as to be reserved from sale by virtue of 
the act of 1811, and consequently no New Madrid certificate could be loca- 
ted upon it. 


2. The act of 1804, forbidding private surveys upon the public lands, was im- 


pliedly repealed by the act of 1805, which required claimants to file a plat. 
The act of 1806 authorized the Commissioners to direct such surveys as they 
might deem necessary, which gave them, thereby, the power to adopt any 
prior and private surveys which they might deem just and proper, for the 
purpose of designation and location. 


. The effect of such private surveys was not to sever the land from the public 


domain, but merely to indicate the tract which Congress was to act upon at 
a subsequent period, in case it thought proper to confirm the claim. 
The act of 1836 confirmed the claims of assignees who had prosecuted them 
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as claimants, and did not intend to vest the title in the assignor, the original 
holder. This court has so decided in former cases. 


. The confirmation by the act of 1836 is equally effectual in favor of the 
claimant, whether the Commissioners recommended that the claim should he 
confirmed generally, or confirmed ‘according to the survey.” The only 
difference is, that in the latter case the survey on file is probably conclusive 
upon the government, and errors cannot be corrected, whilst in the former 
case they may be. 


}. The second section of the act of 1856 makes no provision for a re-location 
of an unlocated claim confirmed on the Report of the Commissioners, and 
further legislation will be necessary for such cases. 

7. The cases of Mackay vs. Dillon, 4 Howard, 421, Les Bois vs. Bramell, 4 

Howard, 449, and Jourdan ys. Barrett, 4 Howard, 169, examined and ex- 

plained. 


8. The mere circumstance that another plat, containing different land, was 
upon the same sheet of paper which contained the genuine plat, and which 
was filed in the recorder’s office, was not sufficient to invalidate the claim ; 
because the name of the claimant was written upon the face of the one de- 
scribing the tract claimed, and that was the only one before the commission- 


ers. 


This case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Missouri. 

It was one of those land cases which arose from a conflict of 
title between an old Spanish concession, confirmed under the 
various acts of Congress upon the subject, and a title derived 
under a New Madrid grant. All these acts of Congress bear- 
ing upon both titles are set forth in the case of Stoddard ys. 
Chambers, reported in 2 Howard, 284. 

The title of the plaintiff below consisted of a petition of Ben- 
ito, Antoine, Hypolite, Joseph and Pierre Vasquez, to Don 
Carlos Dehault Delassus, Lieutenant Governor of Upper Louis- 
iana, dated 16th February, 1800, supplicating for a grant of 
800 arpens each. 

A concession dated St. Louis, February 17th, 1800, of Car- 
los Dehault Delassus, to the petitioners of the land, solicited ; 
the surveyor, Soulard, to put them in possession in one or two 
vacant places of the Royal domain, after which he shall draw a 
plat which he shall deliver to the interested parties with his cer- 
tificate to aid them in obtaining the concession and title in form 
from the Intendant General, to whom alone corresponds, by 
royal order, the distributing and granting all classes of lands 
of the royal domain. 

11 Feb. 1806, Benito Vasquez, the eldest son, assigned his 
800 arpens to Rudolph Tillier. 

27th Feb. 1806, a survey and plat of the land was made by 
James Mackay, locating it about 2 miles N. W. of St. Louis, 
and delivering a certificate thereof to the proprietor, stating 
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that he had surveyed it at the request of the latter, who claims 
the same under a Spanish grant. On the same day, this certi- 
ficate was received for record by Soulard, Surveyor General of 
the Territory of Louisiana. 

On the 25th of August, 1806, Tillier filed his claim before 
the first Board of Commissioners. There were two plats filed 
covering different tracts of land, both of which plats were upon 
the same sheet of paper; but upon the face of one of them was 
written the name of the claimant at full length. This one in- 
cluded the land in controy ersy, and was the only one consider- 
ed by the commissioners. 

On the 22d of September, 1810, the board decided that this 
claim ‘ought not to be confirmed. % 

On the 3d of October, 1832, this claim was brought before 
another Board of Commissioners, which on the 2d of Novem- 
ber, 1853, passed the following order :— 

* Saturday, November 2d, 1855. 

“The Board met pursuant to adjournment. Present, Lewis 
F. Linn, A. G. Harrison, F. R. Conway, commissioners. 

“The sons of Vasquez, each claiming 800 arpens of land un- 
(ler a concession from Charles Dehault Delassus. See page 17. 
The board remark, that they can see no cause for entertaining 
the idea that the said concession was not issued at the time it 
bears date, as intimated in the minutes of the former commis- 
sioners. 

“The board are unanimously of opinion that this claim ought 
to be confirmed to the said Benito, Antoine, Hypolite, Joseph 
and Pierre Vasquez, or their legal representatives, according to 
the concession. 

“The board adjourned until to-morrow, at 9 o'clock, A. M. 

L. F. LINN, 
F. R. CONWAY, 
A. G. HARRISON,” 

This claim was confirmed by the act of Congress of 4th July, 
1856, and again surveyed by the United States surveyor on the 
29th of M: rch, 1842, accordin ¢ to the original survey of Mac- 
kay, filed with the claim in 1806. The cls aim was assigned by 
Tillier to C. B. P enrose, who conveyed it to Mary B. (the plain- 


tiff below) and Anna H. W. Penrose, on the 20th of February, 
182: 


- S. 
The title of Bissell, the defendant below, was as follows. 
; he defendant produced and read in evidence,— 

A certificate issued by the recorder of Land titles, No. 
van dated 4th November, 1816, whereby it is certified, that, 
in conformity to the provisions of an act of Congress of 17th 
February, 1815, John Brooks, or his legal representatives, is 
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er titled to locate 709 arpens on any of the public lands of the 
Territor y of Missouri, the sale of which is authorized by law. 
The location and sur vey thereof, No. 2541, made in March 

18 aah which includes the land in controversy. 

3. A patent certificate, No. 308, issued by the recorder of 
land titles, 17th November, 1822, whereby it is certified, that, 
in pursuance of an act of Congress passed the 17th of Febru- 
ary, 1815, a location certificate, No. 164, issued from the office 
of the recorder, in favor of John Brooks, or his legal represen- 
tatives, for T09 arpens of land, that a location had been made 
by the plat of survey, No. 2541, and that the said John Brooks, 
or his legal representatives, is entitled to a patent for the said 
tract, containing, according to the location, 603 14-100 acres, 
in township 45 north, range 7 east. 

It was admitted that the title of John Brooks was vested in 
the defendant below, by mesne conveyances, on the 14th of 
February, 1824; and it was proved that one Brady, under 
whom the defendant below acquired title, had his mansion house 
adjacent to the land in controversy, and occupied a part there- 
of before the year 1824, and that “the same has been ever since 
occupied ; that the defendant Bissel extended his improvements 
over the whole fifty-five acres as early as 1829 or 1830. 

The defendant then asked the following instructions, which 
the court refused to give, and each of them ; ; to which refusal 
the defendant by his counsel excepted ; which instructions are 
in the words and figures following :— 


INSTRUCTIONS REFUSED. 


That the land sued for in this action was not reserved from 
sale by the act of Congress of 3d March, 1811, in consequence 
of the filing of the claim of Rudolph Tillier, with the conces- 
sion to Benito, Antoine, Hypolite, Joseph and Pierre Vasquez, 
and other documents, with the recorder of land titles, as given 
in evidence in this case. 

That the confirmation by the Board of Commissioners to 
Benito, Antoine, Hypolite, Joseph and Pierre Vasquez, given 
in evidence in this case, ratified by act of Congress of 4th July, 
1836, did not vest any title in the land sued for in this action 
in the plaintiff. 

That the plaintiff has shown no title on which she can re- 
cover of the defendant the land sued for in this action, or any 
part thereof. 

4. That the plaintiff, if entitled to recover in this action, ean 
recover only the undivided tenth of so much of the land sued 
for as the defendant was in possession of at the commencement 
of this suit. 

If the jury find from the evidence that Rudolph Tillier, 
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under whom the plaintiff in this case claims the land in question 
filed his claim with the recorder of land titles, and, as a part of 
the evidence of his claim, filed two plats of the land claimed, 
one of which plats would embrace the land now in the defend- 
ant’s possession, and the other would not embrace that land, 
then there is no reservation of the land in defendant’s posses- 
sion from sale, which would prevent the location of the land in 
question, under the certificate in favor of John Brooks, or his 
legal representatives. 

6. That the confirmation of the claim of Benito Vasquez and 

others, given in evidence by the plaintiff, being according to 
the concession, is in itself a rejection of the survey made by 
Mackay, which has been given in evidence; and under that 
confirmation there is no authority for a survey upon the land 
located under the certificate in favor of John Brooks, or his le- 
gal representatives. 
J. That the survey given in evidence by plaintiff, of 800 ar- 
pens, made by Mackay in 1806, being a mere private survey 
made of a part of the public domain, in violation of an act of 
Congress prohibiting such surveys at that time under severe 
penalties, is not in law any part of the claim filed before the 
recorder of land titles, and cannot come in aid thereof, so as to 
work a reservation from sale, under the act of Congress of 3d 
March, 1811, of said 800 arpens. 

The plaintiff then asked the following instruction, which the 
court gave; to the giving which the defendant, by his counsel, 
excepted. W hich instruction is as follows :— 

INSTRUCTION GIVEN. 

That the land included in the survey given in evidence, and 
which was made for Rudolph Tillier, assignee of Benito Vas- 
quez, on the 27th of February, 1806, by James Mackay, and 
which was officially resurveyed in conformity to the act of Con- 
gress of the 4th July, 1836, and which resurvey is numbered 
3,061, and was approved by Jos. C. Brown on the 29th of 
March, 1842, was reserved from loc: ation and sale at the time 
MecNight and Brady’s location, under a New Madrid claim, was 
made; and, therefore, the location under said claim is invalid 
as against the title of said Vasquez, or those claiming through 
him, to the extent that the two claims cover the same land, and 
that the land included by both the surveys aforesaid is the land 
confirmed to Benito Vasquez, or his legal representatives, by 
the act of Congress of the 4th of July, 1836, and that the con- 
firmation operated as a grant to said 'V asquez, or his legal re- 
presentatives ; such being the legal effect of the acts of Con- 
gres, records, and title deeds given in evidence. 

And the defendant prays the court to sign and seal this his 
bill of exceptigns, which is done accordingly. 

J. CATRON, [L. s.] 
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Upon this exception the case came up to this court. 

It was very elaborately argued by Mr. Benton and Mr. Gamn- 
ble, for the plaintiff in error, with whom was Mr. Geyer, and 
by Wr. Good and Mr. Ewing, for the defendant. 

Mr. Justice NeLson delivered the Opinion of the Court. 

This isa writ of error to the Circuit Court for the District 
of Missouri. The case below was an action of ejectment by 
the plaintiff, (the defendant here,) to recover against the de- 
fendant a moiety of a tract of land in the township of St. Louis, 
and in which she obtained a verdict and judgment. 

The title of the plaintiff was derived from a confirmed Span- 
ish concession, under the act of June 30, 1836; of the defend- 
ant, from a location of a New Madrid certificate, under the act 
of February 17, 1815. Both rest upon acts of Congress ; and 
the question is which has the elder or better title. 

We shall, therefore, lay out of view, in proceeding to the ex- 
amination of the case, a class of cases referred to on the argu- 
ment, founded on these Spanish claims, which were prosecuted 
under the act of May 26, 1824, and which underwent very 
elaborate discussion, both at the bar and by the court. United 
States vs. Arredondo et al., 6 Peters, 691; Soulard and others 
vs. United States, 4 ib. 511; Smith vs. The same, 10 ib. 326; 
United States v. Clark, 8 ib. 436. 

The act empowered the District Court, upon which original 
jurisdiction was conferred, to hear and determine these claims 
according to the stipulations of the treaty of 1803, the law of 
nations, and the laws and ordinances of the Spanish govern- 
ment, and in conformity with the principles of justice. 

The inquiry there was not into the legal title; but into the 
equitable right under the treaty, with a view to a confirmation 
of these imperfect grants, if entitled to confirmation according 
to Spanish law, so that the grantee might be clothed with the 
legal estate. 

The inquiry was difficult and embarrassing, on account of 
the scanty and imperfect materials within the reach of the 
courts from which to collect Spanish laws and ordinances, as 
they consisted of royal orders, orders of the local Governors, 
and also of the usages and customs of the provinces, which were 
not readily accessible to the profession or the courts in this 
country. 

The case before us depends upon the construction of our own 
acts of Congress, disembarrassed from any inquiries into the 
origin of these grants, or into the rights and principles upon 
which they were founded, or which made it the duty of the gov- 
ernment under the treaty to acknowledge them. Inquiries of 
this kind were closed on the confirmation of the grant by the 
act of 1836. The title then became complete. It became an 
American, not a Spanish title. 
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One of the principal questions arising under these acts of 
Congress, and, indeed, in our judgment, every material ques- 
tion presented here, was either directly or by necessary impli- 
cation involved in the decision of the case of Stoddard vs. Cham- 
bers, heretofore decided by this court and reported in 2 Howard 
284. 

The plaintiff there claimed under a Spanish concession, con- 
firmed by the act of 1836; the defendant, under a location by 
virtue of a New Madrid certificate, in pursuance of the act of 
1815. The defendant and those under whom he claimed had 
been in possession since 1819. The Spanish concession was, 
like the one before us, general and unlocated, except by a pri- 

yate survey in January, 1806. 

The court decided that the plaintiff, deriving title under the 
confirmed claim, held the better title, on the ground, that in 
1816, when the New Madrid certificate was located upon the 
premises in question, the tract was reserved from sale or private 
entry by virtue of the tenth section of the act of 1811, and be- 
ing thus reserved, the location was void; and, further, that it 
was not within the protection of the second section of the act of 
1836, confirming Spanish grants, as the locations there referred 
to were locations made in pursuance of some law of the United 
States ; that, in the case before the court, it was made against 
law. 

In the case before us, the Spanish concession was made to 
the five sons of Benito Vasquez, for eight hundred arpens each 
to be laid off in one or two places of the vacant domain. The 
grant was made February 16, 1800. 

The eldest son (Benito) conveyed his interest in the conces- 
sion to Rudolph Tillier, 11th February, 1806. The latter loca- 
ted it, by procuring a private survey, the 27th of the same 
month. 

The time when the claim was filed in the recorder’s office at 
St. Louis, under the act of 1805, does not appear; but it must 
have been before the 25th of August, 1806, as we ‘find the evi- 
dence of the claim presented to the Board of Commissioners on 
that day, including the grant, the survey, and other proof go- 
ing to establish it. 

The tenth section of the act of 1811, (2 Stat. at Large, 605) 
provided that, till after the decision of Congress thereon, no 
tract of land shall be offered for sale, the claim to which has 
been in due time, and according to law, presented to the re- 
corder of land titles in Louisiana, and filed in his office, for the 
purpose of being investigated by the commissioners, Xe. 

The argument against the application of the clause to the 
claim before us is, that the concession to Vasquez, being gener- 
al and unlocated, giving a right to the eight hundred arpens in 
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no particular part or parcel of land in the public domain, but 
in any and every part, and the private survey designating and 
locating the tract being a nullity, and to be disregarded, the 
premises in question were not, and could not have been, reserv- 
ed from sale by the filing of this vagrant claim; and hence 
were open to location under the New Madrid certificate in 1816, 
at the date of the entry. 


Now, the Spanish concession to Mordecai Bell, in Stoddard 
vs. Chambers, under which the plaintiff derived title, was of a 
similar character; the private survey, therefore, must have been 
regarded as having designated and located the tract, so far as 
to give effect and operation to the reservation of it from sale. 

It is only upon this ground that the case can be upheld.— 
Otherwise, the location of the New Madrid certificate was made 
in pursuance of law, and the defendant in under it held the bet- 
ter title. The tract was not covered by any claim, within the 
contemplation of the act of 1811. ‘To give effect to it, the 
claim must designate the particular tract. 

But if this question were an open one, and to be decided the 
first time by the court, we should feel ourselves obliged to re- 
affirm the same conclusion which we have supposed necessarily 
involved in the case already mentioned. 

The act of 1805, see. 4, (2 Stat. at Large, 326,) provided, 
that a plat of the tracts claimed should accompany the written 
notice of the claim directed to be filed in the office of the re- 
corder. 

The act of 20th February, 1806, (2 Stat. at Large, 352,) re- 
pealed this clause, and extended the powers of the Surveyor 
General over the public lands in Louisiana, making it his duty 
to appoint deputy surveyors, &c., and the commissioners were 
authorized to direct such surveys of the claims presented, as 
they might deem necessary for the purpose of their decision,— 
the survey to be at the expense of the claimant. 

The act also declared, that every such survey, as well as ev- 
ery other survey, by whatever authority theretofore made, 
should be held and considered a private survey only; and that 
all the tracts of land, the titles to which might be ultimately 
confirmed by Congress, should, prior to the issuing of the pa- 
tents, be re-surveyed, if judged necessary, under the authority 
of the Surveyor General, at the expense of the parties. Sec. 3. 


The act of March 26, 1804, (2 Stat. at Large, 283,) forbade 
settlements on the public lands within the territory of Louis- 
jana; and also surveys, or any and every attempt to survey, or 
designate boundaries, by marking trees or otherwise, declaring 
at the same time, the act an offence punishable by fine or im- 
prisonment. Sec. 14. 
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The act of 1805, as we have seen, required the claimant to 
accompany the claim filed with a plat of the tract. 

It is apparent, therefore, unless this act operated as a modi- 
fication, by implication, of the restriction in the act of 1804, in 
respect to surveys, the benefits under it would be limited to the 
single class of claimants, who had happened to procure surveys 
of their tracts by a Spanish officer prior to the cession under 
the treaty. Whether it had this effect, or not, is at this day a 
matter of no particular importance: it is certain, that such was 
the practical construction given to the act at the time; as we 
find that numerous surveys of the tracts claimed were made 
after the passage of the act of 1805, and before that of 1806 
dispensing with the plat. This construction was also recog- 
nized by the government, and the surveys directed to be re- 
garded by the commissioners in their proceedings, as affording 
a sufficient designation of the tract claimed under the conces- 
sion. 

In the instructions of the Secretary of the Treasury to the 
board, under date of March 25, 1806, one month after the pas- 
sage of the act, he observed, (speaking of the authority con- 
ferred on the board to order surveys,) that, as the authority was 
discretionary, it was presumed they would exercise it only in 
cases where it would be actually necessary, as it was not in- 
tended to vex the claimants with repeated surveys ; and that, 
where they were satisfied that those surveys which had been 
executed before the receipt of his communication were sufficient 
to enable them to form a correct decision, they need not order 
new ones; and the observation, he said, would apply, whether 
the previous surveys had been executed under the authority of 
Soulard, or by any other person whatever. (Part 2, Public 
Land Laws, p. 672.) 

Nothing can be more direct and express than these instruc- 
tions; and the records of the proceedings of the several Boards 
of Commissioners under the act of 1805, and the acts succeed- 
ing it down to that of July 9, 1832, show, that they uniformly 
acted upon them. These private surveys constitute a part of 
the evidence of the claim upon which their decision was 
founded. 

They were necessary to give description and locality to two 
important classes of these Spanish concessions :—1. A grant or 
order of survey for a given number of arpens, conferring upon 
the grantee the right to locate it upon any part of the royal 
domain, at his election; 2. A grant designating some natural 
object only, such as the head or sources of a river, as the place 
where the tract should be located. These two classes constitu- 
ted no inconsiderable portion of the claims filed in the offices of 
the register and recorder, and afterwards presented before the 
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commissioners. Among the incomplete grants, they probably 
constituted at least one-half of the number. Of the first fifty 
in the report of the 27th of November, 1835, twenty-eight are 
of this description; it is fair to presume the same ‘proportion 
exists throughout. 

The effect claimed, upon the above view, for these private 
surveys, was denied on the argument, on the authority of the 
cases decided under the act of 1824, to which we have already 
referred ; but the distinction will be apparent on an examina- 
tion of those cases, and a slight attention to the difference in 
the two modes of proceeding upon these claims. 

Under that act, it was held by the court, that, in order to 
enable the claimant to recover, the land must have been sever- 
ed from the general domain of the king of Spain prior to the 
cession of the territory by a grant which gives, either in its 
terms, or by a reference to some description, locality to the 
tract; or if the grant was vague, and gave only an authority to 
locate, the location must have been made by the official survey- 
or; that a private survey could have no such effect as to sever 
the tract from the public domain under either the Spanish or 
American government; and that no government ever admitted 
such effect to be given to private surveys of its warrants, or or- 
ders of survey. 

In the proceedings before the Board of Commissioners, the 
object of the private survey is not a severance of the tract from 
the public domain; nor is this the effect of it: that is done by 
the confirmation of the grant by the act of Congress, and not 
before. The object is the selection of the tract by the claimant 
that he is entitled to locate by virtue of his general grant, by 
means whereof he is enabled to present his claim in full to the 
board for their decision. A general grant or order of survey 
is not simply a vagrant right to the given number of arpens in 
some part of the public domain ; : but carries along with it the 
right, and without which it is valueless, to have it located with 
metes and bounds, that it may be occupied and enjoyed. In 
the absence of this description and location, the claimant would 
be disabled from presenting his full claim under the Spanish 
concession for adjudication by the board. The act of 1806, 
providing for private surveys, “and the instructions of the Secre- 
tary founded thereon, removed every embarrassment of the 
kind, and were, deulithons: so intended at the time. 

The acts of 1832 and of 1836 confirm the above view. The 
former organized a new Board of Commissioners, and made it 
their duty to examine all unconfirmed claims to land thereto- 
fore filed in the office of the recorder, accor ding to law, founded 
upon any incomplete grant, concession, warrant, or order of 
survey; and also, that, in examining them, they should take 

















AMERICAN LAW JOURNAL. 11 


Bissell v. Penrose. 


into consideration as well the testimony taken before the for- 
mer boards upon the claims, as such other testimony as might 
be admissible under the rules adopted for taking testimony be- 
fore the previous commissioners. 

It should be recollected, that the reports of the previous com- 
missioners upon these unconfirmed claims were before Congress 
at the time of the passage of this act; and that those reports 
contained the substance of the evidence in support of each 
claim, including these private surveys; and with this knowledge 
it will be seen, “they have made it the duty of the board to t: ike 
that testimony into their consideration in passing upon them. 

Congress have thus virtually recognized these private sur- 
veys as competent and proper ‘evidence of the particular tract 
of land claimed under the grant or concession, carrying out 

thereby the construction previously given to the act of 1806, 
and the instructions of the Secretary. 

The board are directed to examine all the unconfirmed claims 
remaining in the office of the recorder, founded upon these in- 
complete grants, and orders of surveys; and to examine them 
upon the ‘evidence already furnished hy the claimants, and in 
the possession of the government ; and to show that the exam- 
inations were conducted in conformity with these directions, 
we need only turn to the reports of the ‘board, at different times, 
to the Commissioner of the Land Office, and which were also 
laid before Congress. It will there be seen that these private 
surveys are invariably used as a part of the evidence, in each 
case, where one has been made, for the purpose of giving de- 
scription and locality to the claim. 

The concession before us is embraced in the report of the 
27th of November, 1833, as No. 19. It contains the original 
grant, the private survey of February 27, 1896, together with 
the evidence of several witnesses produced by T illier, the as- 
signee and claimant; and among others a witness was called 
to prove the handwriting of the Governor to the concession, and 
of Mackay to the plat of the surv ey. 

We have said that the act of 1836 also confirms this view of 
the case. 

The second section of that act provides, that if it shall be 
found that any tract confirmed, or part thereof, had been pre- 
viously located by any other person under any law of the Uni- 
ted States, or had been surveyed and sold by the United States, 
the confirmation shall confer no title to such lands in opposition 
to rights acquired by such location and purchase; but the in- 
dividual whose claim is confirmed shall be permitted to locate 
so much thereof as interferes with such location or purchase on 
any unappropriated land of the government within the State. 

Tt will be perceived that the right to re-locate by the Spanish 
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claimant is confined to the case of an interferring location or 
purchase of the whole or a part of the tract of land confirmed, 
omitting altogether to make provision for the case of a confirm- 
ation of an unlocated concession or order of survey. If the 
argument, therefore, is well founded, that these surveys are a 
nullity, and ine: apable of giving description and locality to the 
claim, Congress have not yet provided for one-half ‘of them 
under the act of 1836; and further legislation will be nee essary 
to carry into effect their clear intention, as declared in the act 
of 1852. We cannot think they are chargeable with any such 
omission or oversight, or that a proper interpretation of their 
acts leads to such a conclusion ; but the contrary. 

Our conclusion, therefore, is that the private survey by Mac- 
kay in 1806, of the 800 arpens granted to Benito Vasquez by 
the Spanish Governor, February 17, 1800, of which Tillier was 
the assignee, and which was filed in the recorder’s office under 
the act of 1805, designated and located the grant so as to give 
effect and operation to the act of 1811, reserving the premises 
from sale, which reservation was continued down by subsequent 
acts to 1829. 

It has been argued, that the act of 1836 confirms only the 
Spanish concession in the abstract, without regard to the plat 
of survey or claimant, if an assignee of the grant. The act 
provides, that the decisions in favor of land claimants made by 
the recorder and the commissioners, under the act of 1832 and 
the supplemental act of 1833, as entered in the transcript of 
decisions transmitted by the commissioners to the Commissioner 
of the Land Office, and by him laid before Congress, be, and the 
same are hereby, confirmed. 

Now, the transcript of these decisions embraced, as required 
by the act of 1832, the date and quantity of each claim, and 
the evidence upon which each depended, together with the au- 
thority under which it was granted. The claimant was the 
party who had filed the claim in the office of the recorder, and 
had prosecuted it before the Board of Commissioners. His 
name, of course, appeared,—Rudolph Tillier in the case before 
us. He represented the interest of one of the sons of Benito 
Vasquez, in quantity eight hundred arpens. There were four 
other sons, each of w hom was entitled to the same quantity.— 
Tillier procured the private survey of his share, and filed his 
separate claim for that amount, together with the conveyance 
from the original grantee, and, under these circumstances, it is 
insisted that, upon the true construction of the act, the confir- 
mation was in favor of the son, and not of the assignee. 

It is certainly difficult to perceive what right or claim the son 
had, either before the commissioners or Congress, to be con- 
firmed. Having parted with all his interest, he had neither 
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land, nor claim, nor was he a claimant; as that term is regarded 
as applicable to those only in whose name the claim was filed 
with the recorder, under the act of 1805. By that act, every 
person claiming lands, &c., by virtue of any incomplete grant, 
&e., shall deliver to the recorder a notice, &e., of the nature 
and extent of his claim; and, also, the grant, order of survey, 
deed, conveyance, or other written evidence of his claim, to be 
recorded: providing at the same time, in the case of a complete 
grant, that the claimant need only record the original grant, 
together with the order of survey and plat; all other convey- 
ances and deeds to be deposited with the recorder: thereby 
making a distinction between the two cases, as it respects the 
derivative title; and, in both, clearly contemplating that the 
assignee might be a claimant. 

This is the view taken of the question in the case o of Strother 
vs. Lucas, on each occasion when it was before this court. (6 
Peters, T72; 12 ib. 458.) It was there held that the confirma- 
tion was to be deemed to be in favor of the person claiming it. 
The construction has entered into the usage and practice of the 
land office, as may be seen by the instructions from that office 
and the opinion of the Attorney General on the subject. (2 
Land Laws, 747, 752, and 1043.) 

As it respects the branch of the argument, that the confirma- 
tion was irrespective of the location of the tract by the private 
survey of Mackay, we refer to the view we have already taken 
of that question, without any further remark. 

It has also been argued, that Tillier put on file in the record- 
er’s office, at the time of giving notice of his claim, two plats 
of the tract of land claimed, each embracing different parcels ; 
and that the uncertainty as it respects the parcel claimed under 
the concession takes the case out of the reservation from sale 
under the act of 1811. 

The case shows that there were two plats protracted upon 
the same sheet of paper on the files of the office, covering dif- 
ferent parcels ; and that the name of the claimant was written 
at full length on the face of one of them; that but one was be- 
fore the commississioners, and that corresponding to the one on 
file with his name upon it; that this one includes the premises 
in question; the other does not. 

When this second plat was protracted upon the same sheet 
of paper, or how it came on the files of the office, or whether 
Tillier was in any way connected with it, are matters unex- 
plained at the trial, and left altogether to conjectures. The 
connection is but an inference from the fact, that it has been 
found on the same piece of paper on which his was protracted ; 
but, as his was marked, and identified with his name, and that 
too in connection with his claim to the tract, also on file, we do 
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not perceive that any one could be misled who might resort to 
the office for the purpose of ascertaining the land thus intended 
to be appropriated; and as it respects the proceedings before 
the commissioners, also on the files of the office, none of the 
objections taken existed in point of fact. 

[t has been supposed that this case is distinguishable from 
the case of Stoddard vs. Chambers, on the ground that there 
the concession was confirmed, in terms, according to the sur- 
vey. If the view we have taken of these private surveys be 
correct, the difference at once disappears. But with reference 
more particularly to the objection, it is to be observed, that in 
the report of the commissioners under date of 27th November, 
1835, which included one hundred and forty-two claims, of which 
the present case is one, the form of their decision as expressed, 
in respect to these imperfect grants, is uniformly in the words 
here used, 

In the report of the board in 1835, in which the confirmation 
of the claim in Stoddard ys. Chambers is included, a change of 
persons having taken place in the commission, a different and 
inore particular form of expression was adopted. They usually 
confirmed according to the survey, or according to the posses- 
sion, or a given number of arpens, as the case might be. 

In cases where the report recommends the confirmation of 
the claim according to the survey, the effect of the confirmation 
under the act of 1856 is, probably, to conclude the government ; 
so that an error in the private survey cannot be corrected on a 
resurvey of the tract. When recommended in the general form 
of the present case, any such error may be corrected, agreeably 
to the intention of Congress in declaring, as they did, in the act 
of 1806, that these surveys should be regarded only as private 
surveys. ‘This is the distinction made at the land office, found- 
ed upon the opinion of the Attorney General; and is, we think, 
tle only one between the two cases. 

It was also suggested, on the argument, that the cases of 
Mackay vs. Dillon, and Les Bois vs. Bramell, (4 How. 421, 
449.) contained principles in support of the defence in this ease. 
We have examined them attentively, and find nothing decided 
there in conflict with the views expressed in this case. 

In the former, the question was between a confirmed Span- 
ish grant and the commons of the city of St. Louis, under which 
the defendant held; and which had been, also, confirmed by the 
act of 1812. There had been a private survey of the commons 
by Mackay in 1806, and in which he had at the same time 
marked the boundaries of his own lot. His claim was confirm- 
ed under the act of 1836; the claim to the commons, as we 
have seen, in 1812; the latter, therefore, holding the elder ti- 
tle. But the confirmation of the common was very special, the 
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act declaring that all the rights, titles, and claims to town or 
village lots, out lots, common field lots, and commons, in, ad- 
joining , and belonging to the several towns or villages, includ- 
ing St. Louis, which lots have been inhabited, cultivated, or 
possessed prior to the 20th of December, 1805, shall be, and 
the same are hereby, confirmed to the inhabitants of the re- 
spective towns or villages, Xc.; and making it the duty of the 
principal deputy surveyor, as soon as may be, to survey and 
mark, where the same had not already been done according to 
law, the out boundary lines of the several towns and villages, 
so as to include the out lots, common field lots, and commons 
thereto respectively belonging. 

The act of 1831 (4 Stat. at Large, 435) has no bearing upon 
the question of boundary. 

The question of boundary being left at large by the very 
special terms of the act of confirmation, a great deal of evidence 
was given on the trial for the purpose of ascertaining the limits 
of these lots, out lots, common field lots, and commons in and 
adjoining the town. But the court in submitting the case to 
the jury, instructed them, virtually, that the boundary and ex- 
tent of the commons were to be determined by the pr ‘ivate sur- 
vey of Mackay in 1806; an error that was obvious, whether 
we regard the terms of the act of confirmation, or the nature 
and effect of the survey; and for which the new trial was 
granted. 

There is nothing in the other case bearing upon the question 
except that the second instruction given and approved favors 
the views expressed in the case before us. 

The case of Jourdan ys. Barrett, 4 Howard, 169, was also 
referred to as bearing upon the question. The case involved 
the right to back lands on the Mississippi river between front 

proprietors; and an attempt was made by the defendant to 
conclude the right by the effect of a private survey, which was 
properly denied by the court. The case has no application to 
the present one. No such effect is claimed for the survey, and 
all that is contended for in respect to it is derived from acts of 
Congress, and applies only to the class of cases in question. 
The effect depends upon the construction of these acts. 

Upon the whole, after the most careful consideration that we 
have been able to bestow upon the case, the conclusions at 
which we have arrived are,— 

1. That the private survey by Mackay, on the 27th of Feb- 
ruary, 1806, of the 800 arpens granted to Benito Vasquez, of 
whom Tillier was the assignee, and which was filed in the re- 
corder’s office with his claim, under the act of the 2d March, 
1805, designated and located the grant, so as to give effect and 
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operation to the act of 1811, reserving the premises in question 
for sale. 

2. That the title was confirmed to Tillier, the assignee, as 
claimant, under the act of 1836. 

3. That the location of the New Madrid certificate in 1816, 
under which the defendant holds, was inoperative and void, as 
has already been decided in the case of Stoddard vs. Chambers, 
heretofore referred to. 

It follows, therefore, that the plaintiff, deriving title under 
Tillier, the confirmee, has an elder and better title, as was de- 
cided by the court below. 

For these reasons, we are of opinion that the judgment of 
the court should be affirmed. 





Supreme May Term, 1850. 


MITCHELL, apm’r. pre Bonts non v. TOWNER. 
Chancery—Foreclesure of Mortgage. 


—Towner gave Mitchell, in his lifetime, a mortgage on land 
for the sum of $800. Mithell soon after died, and in his will 
appoints Towner executor of his estate. Towner accepts the 
appointment, and in a year or two resigns his office of executor. 
The plaintiff is then appointed administrator, &e., of Mitchell's 
estate, and finds among the papers that came into his posses- 
sion, the Mortgage, the foreclosure of which is here sought.— 
The defendant sets up in his answer, that as he had been ap- 
pointed executor by the mortgage, this mortgage was thereby 
extinguished. 

By the Court.—This Court has often decided that the old 
English common law doctrine or rule, that the appointment of 
a debtor executor, extinguishes the debts due the estate from 
the executor, is not in force in Ohio. That doctrine is now ex- 
ploded. Decree for the amount due on the Mortgage, with the 


statutory penalty.—1 Monthly Leg. Ex. 
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From the Boston Law Reporter. 


Quarter Sessions of Lancaster County, Penn’a. 


COMMONWEALTH vs. JOHN HEMPERLY. 


A master cannot require menial duties of his apprentice. He is not, however, 
liable to an indictment in a criminal court for every mistaken exercise of his 
authority. 


This was an indictment for assault and battery. The defend- 
ant was a house-carpenter, by trade, and had compelled his ap- 
prentice, the prosecutor, to dig the garden in the morning before 
the usual working hours in the shop, and to saw and split fire- 
wood for household uses entirely unconnected with the carpen- 
try business, after the usual working hours, in the evening.— 
The master had also compelled the boy to clean the pig-pen, 
and perform other services not connected with the trade of a 
carpenter. On one occasion, the defendant told the boy he 
could not remain with him unless he performed these services, 
and seized him by the collar and threatened to chastise him ; 
and on another occasion, the defendant chastised the boy with a 
stick about as large as the little finger of the latter. This was 
for refusing to split firewood, the boy alleging that the axe was 
out of order. The apprentice thereupon left his master and 
commenced the present prosecution. 

Lewis, President of the Second Judicial District, upon con- 
sultation with his Associates, Judges Grosh and Schaeffer, 
charged the jury, 

1. That a master who takes an apprentice, for the purpose of 
instructing him in any particular art or trade, has no right to 
withdraw the time and attention of the apprentice from the 
proper business which the one is to teach, and the other to 
learn ; and that the highly advantageous condition of an appren- 
tice to an art, trade, or profession, cannot be reduced to the level 
of a menial or mere family servant. 

2. That a master house-carpenter has no right to direct his 
apprentice to cut and split firewood, when such cutting and 
splitting of firewood has no connection with the “art, trade, or 
mystery of a house-carpenter.” 

3. That the master has nevertheless a legal authority over 
his apprentice, and is not liable to an indictment in a criminal 
court for every mistaken exercise of that authority. To sustain 
such a proceeding, there must be such proof of cruelty, or im- 
propriety on the part of the master, as shall satisfy the jury 
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that he acted in bad faith, and sought the gratification of his 
own bad passions, and not the establishment of his supposed 
rights, or the benefit of the apprentice. 

4. Where there is no such bad faith on the part of the mas- 
ter, and he diverts the attention of his apprentice from the 
“art or trade” intended to be learned and taught, and uses his 
authority to enforce his commands, under an honest but mista- 
ken claim of right, the remedy is by application to an alderman 
or justice, and from thence to the sessions, under the act of 
Assembly of 29th September, 1770; and that statute takes 
away the common law remedy by indictment for all complaints 
for ‘‘ misuse, abuse, or evil treatment,” except where the mas- 
ter’s conduct shows that he knowingly prostituted his authority 
as master to accomplish other than a master’s purposes. 

The jury rendered a verdict of not guilty. 


Messrs. Champneys, Frazer and Hiester, for Com’th. 

Mr. Ford, for defendant. 

After the decision of the criminal case, the complaints of the 
parties, made, respectively, under the provisions of the act of 
29th September, 1770, (which varies but slightly front those of 
the English statute of 5th Eliz. c..4,) came on to be heard. The 
apprentice complained of ill treatment, and abuse of authority ; 
and the master complained on the ground of the boy’s desertion 
from service. The evidence disclosed the facts stated in re- 
porting the trial of the indictment for assault and battery. 


Lewis, President, stated the law of master and apprentice, 
as held on the trial of the indictment, and made the following 
additional remarks and decree. 


An apprentice who was bound as such for the purpose of 
learning the “art, trade, or mystery’’ of a house-carpenter, and 
gives his services in consideration of instructions in that trade, 
is not bound to render any service as a menial or house ser- 
vant, and the master has no right to require such services from 
him, and thereby to withdraw the attention of the boy from the 
art or trade he desired to learn. That the condition of an ap- 
prentice, whether to any of the learned professions, or to an art 
or trade, was highly advantageous, and he could not be redu- 
ced, against his consent, to the level of a menial or common 
house servant. Respectable as these last occupations may be, 
where faithfully pursued, many individuals and families have an 
aversion to pursuing them, and their feelings and rights should 
be respected. An apprentice to an art or trade is but a stu- 
dent, and he is as respectable in position as a student of law, 
medicine, or any other profession. Every attempt to reduce 
him, against his consent, to the position of a house servant, 
should be discountenanced, as tending to prevent parents from 
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binding their sons as apprentices to honorable and useful indus- 
trial pursuits. The frequency with which children are brought 
up either without any occupation on which they can rely for sup- 
port, or in efforts to acquire a knowledge of professions for 
which they were never qualified by taste or talent, has its ori- 
gin in the customary forgetfulness of the rights of the appren- 
tice and duties of the master. It is of the highest importance 
to the interests of society that these rights and duties should be 
distinctly understood and firmly maintained and enforced by the 
courts. 

It may promote the pleasure and comfort of both parties mu- 
tually to accommodate each other and interchange courtesies to 
a reasonable extent. The master, or his family, may desire at- 
tentions and services, occasionally, not connected with the busi- 
ness in which the apprentice is to be instructed; and the 
boy may desire small sums of money, occasional luxuries, re- 
creations, and innocent amusements, which he has no right to 
exact. But it should be understood that these indulgences stand 
upon courtesy alone. When this is fully understood by each, 
mutual advantage will substitute the law of kindness for the 
rule of right, in all cases where the substitution would be bene- 
ficial. 

In this case the master had no right to demand the services 
of the apprentice, in matters not connected with the trade which 
the one was to teach and the other to learn, and violated his 
indentures in forcibly compelling the apprentice to render such 
services, from time to time, as the master’s convenience required 
during the whole period that the boy remained with him. For these 
reasons, the apprentice is discharged from his apprenticeship, 
and from the articles, covenants, and agreements of his inden- 
ture of apprenticeship. 

Apprentice discharged. 





Supreme Court of Alabama, January Term, 1849. 


Little vs. Knox. Administrators’ Bonds. If administrators 
execute a joint bond, they are liable for the acts of each other, 
and both are bound to protect the joint securities from the con- 
sequences of the acts of either. 

Royston vs. Howe. Principal and Surety. A direction by 
the plaintiff to the Sheriff without consideration to stay pro- 
ceedings on an execution against the principal debtor, does not 
discharge the surety from the payment of the debt. 

The creditor is not estopped from showing the truth of the 
matter, because he may, under a mistaken view of his legal 
rights, have said that the arrangements made with the princi- 
pal had discharged the security. 
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Professor Webster’s Case. 


Our last number contained some extracts from a review of this 
trial published in a late number of the Boston Law Reporter. 
We then remarked that “the extracts were given without expres- 
sing our own opinion. That we propose to do hereafter.” 

The reasons for silence were that we felt unwilling, pending 
legal proceedings to procure a reversal of the judgment, to say 
a word which might influence unfavorably the efforts to save the 
life of this unhappy man. His application for a new trial has 
since been overruled by the highest Court in the State. Every 
reasonable presumption should be made in favor of the decisions 
of the judicial tribunals, acting under the solemnity of their 
oaths, and with no motive prompting to any other course than 
an honest discharge of their duties. In a law-abiding commu- 
nity these decisions should be submitted to without censuring 
the magistrates who pronounce them, unless shown to be illegal 
or unjust. Professor Webster, himself, in his petition to the 
Governor and Executive Council of Massachusetts, for a pardon, 
“admits distinctly that he was tried before a fair and impartial 
tribunal, and that, under the law as it exists, his jury, composed 
as it was of honorable and high minded men, could have returned 
no verdict other than they did.”” We do not know how far this 
admission may go to relieve the judges and jury from the flood 
of censure which has been poured out upon them in consequence 
of their decision against the prisoner. Whatever errors may 
have been committed during the trial, we have never distrusted 
the integrity of the Court or the jury, or doubted on any of the 
main points of the case. We not only believed and still believe 
in the guilt of the prisoner, to the full extent of the conviction, 
but that, under the law, as it exists, there was sufficient evidence 
of the identity of the body of the deceased, of the homicide, of 
the premeditated killing and of the motive for it, to throw the 
burthen of proof upon the prisoner, and to call for an explana- 
tion of the circumstances which implicated him. Failing in this, 
the mind was necessarily conducted to the conclusion of guilt. 

Since the final decision on the writ of error, and since the 
application for a pardon, a new course has been taken. In the 
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petition for a pardon Professor Webster stated that he “repeated 
in the most solemn and positive manner, and under the fullest 
sense of his responsibility as a man and a Christian, that he was 
wholly innocent of this charge’—to the truth of which the 
‘“‘Searcher of all hearts’ was “appealed to as a witness.” — 
That petition was withdrawn on the 4th of June, 1850, and on 
the 2d of July, 1850, the Rev. Dr. Putnam appeared before a 
committee of the Executive Council with a statement on behalf 
of the convict, which has been called a confession, but which 
might be as appropriately termed an argument in favor of a 
commutation of the sentence. The confession appears to have 
been made to the Rey. Dr. on the 23d day of May last. It ad- 
mits the killing of Dr. Parkman, the burning of his clothing, 
the mutilating of his body—depositing its dismembered frag- 
ments in the places of concealment where they were found— 
cancelling the two notes by ‘“‘dashing a pen across the face and 
signatures,” putting them in his pocket, &c. &e. The confes- 
sion alleges however that the killing was not premeditated, but 
was the result of a sudden blow with a stick, in a passion, pro- 
duced by Dr. Parkman’s “speaking and gesticulating in a men- 
acing manner,” thrusting a “letter and his fist into” the priso- 
ner’s “face.” 

This confession goes for nothing. So far as it accords with 
the evidence and the verdict and judgment as finally affirmed 
by the Court of the last resort, it is unnecessary. So far as it 
conflicts with that decision it is not only unsupported by evi- 
dence, but repugnant to the most solemn declarations of the 
prisoner, previously made upon his “responsibility as a man 
and a Christian,” calling upon “the Searcher of all hearts to 
be his witness.’”’ It stands opposed also to the prominent and 
appalling facts of the case. That the violent whirlwind of pas- 
sion which controlled the reasoning power should suddenly give 
place to a calm calculation of the advantages of the homicide, 
will not readily be believed. True passion would have presented 
far different manifestations of its existence from the cold, delib- 
erate, and heartless measures, instantly adopted, for the purpose 
of concealing and profiting by the horrid deed. The declaration 
made by the prisoner, after he had made the appointment with 
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Dr. Parkman, and before the fatal interview occurred, that he 
‘had settled”’ with the latter, still stands as a strong and sig- 
nificant index of the deliberate purpose of his heart. No sane 
man would have made such a false declaration, with the certain 
knowledge of immediate detection and exposure, unless he in- 
tended, by some after act, to give to the declaration the appear- 
ance of truth. As he had not the money to effect a settlement, 
and the discovery of his fraud upon his patron precluded any 
hope of adjustment without it, the only measure which he could 
have contemplated, when he made this declaration, was the 
deliberate perpetration of the crime of which he has been con- 
victed. The man who would swindle his patron and friend, by 
secretly disposing of the cabinet of minerals which had been 
previously mortgaged to him to secure a debt honestly due— 
who was threatened with exposure and expulsion from his exal- 
ted position as a Professor, by one whom he had thus wronged, 
and who was known to possess both the will and the power to 
vindicate his rights, could be at no loss for a sufficient motive, 
where the desire to maintain office and position in society was 
so strong, and where the sense of moral obligation was so lamen- 
tably weak. He who, in the instant of accidental or passionate 
homicide, with the dead body of his victim before him, could 
conceive the idea of robbing the corpse, perpetrating a forgery, 
the better to avail himself of the advantages of the homicide, 
and deliberately adopting the disgusting and horrible measures 
of concealment resorted to in the case before us, must receive 
more credit for the hardened premeditation of the highwayman 
than for the weakness of sudden and uncontrolable passion. 


Renewing Patents. 


In Wilson v. Barnum, 8 How. 258, the Judges of the Eastern 
District of Pennsylvania certified to the Supreme Court of the 
United States a difference of opinion on the question whether 
a certain planing machine was an infringement of the Wood- 
worth patent. The case was remanded to the Circuit Court for 
further proceedings there, on the ground that the difference 
certified was on a question of fact, the Supreme Court possess- 
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ing no jurisdiction, under the act of 1802; except where the 
difference certified was on a question of law. 

The Woodworth patent is one of several patents which have 
been renewed and monopoly thereby extended beyond the pe- 
riod originally limited ; and the case reminds us of an evil which 
is rapidly extending itself, in consequence of an unwarrantable 
exercise of power not granted to Congress, in the renewing of 
patents, after the expiration of the times limited by the original 


rants. 
The federal government is one of limited power. It can ex- 


ercise no powers but those expressly granted, or necessary to 
the exercise of powers thus granted. The Constitution has only 
authorized Congress to “secure for limited times to authors and 
inventors the exclusive right to their respective writings and 
discoveries.’ When the time for a patent, or other monopoly, 
has been once fixed or limited, and the patent has been zsswed 
and accepted under that limit, the Constitutional power of Con- 
gress is exhausted. Ifa patent may be afterwards renewed, 
from time to time, there is no limit to the monopoly—the Con- 
stitution is evaded, and the people may be forever deprived of 
the advantages which they expected to derive from securing the 
inventors in their exclusive enjoyment for “limited times.” — 
Such a system, instead of “promoting the progress of science 
and the useful arts,” arrests their progress, and promotes the 
private interest of inventors and their vendees, to the great in- 
jury of the public. 


Errata to 8 Howard’s U. 8. Reports. 


The seven first paragraphs of the syllabus or head note of the points decided 
in Menard’s heirs vs. Massey, p. 293, from the beginning down to the clause 
‘the cases of Mackay vs. Dillon, 4 Howard, 421, Les Bois vs. Bramell, 4 How- 
ard, 449, and Jourdan vs. Barrett, 4 Howard, 169, examined and explained,” 
inclusively, are entirely out of place. No such points were decided in that 
case. The points stated in these paragraphs were decided in the case of Bis- 
sell vs. Penrose, 8 Howard, 317. That case, in turn, has a similar error in its 
head note: the two first paragraphs of which evidently belong to the case of 
Menard’s heirs vs. Massey. The case of Bissell vs. Penrose, is peculiarly in- 
teresting at this time, and was discussed and decided with great care and abil- 
ity at the late January Term of the Court. It will be found in the present 
number of the American Law Journal, with its proper head note correctly 
printed. 
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Supreme Court of Pennsyloane. 


POO rm nn ews ee een 


ABSTRACTS OF DECISIONS FOR MAY TERM, 1850. 


AT HARRISBURG. 
[Reported for the American Law Journal by P. C. Sepewick, Esq. ] 


Good vs. Mylin. Error to Lancaster. Grspson, C. J. It is not error to re- 
fuse to allow the counsel to read the opinion of the Supreme Court on a former 
trial of the same cause, to the jury. The Judge may at his discretion keep it 
for his own guidance. Judgment affirmed. 

Vanpool et al. vs. The Commonwealth. Certiorari to Centre. Burnsinpe, J. 
Generally in criminal cases the errors which come within the jurisdiction of the 
Supreme Court, and will be noticed by it, must appear either on the indictment, 
the sentence, or somewhere on the face of the record. 

In an indictment for forcible entry and detainer that certainty of description 
of the premises whieh would support an ejectment is sufficient ; and will justi- 
fy the sentence of restitution to the prosecutor. Affirmed. 

Jackson et al. vs. Somerville et al. Error to Blair. Counter, J. Fraud vi- 
tiates all contracts into which it enters, and cannot be affirmed by the party 
defrauded. Such contracts are essentially non-entities, and even legal pro- 
ceedings and judgments founded upon them are voidable; and evidence to 
prove that the title of defendants was procured by actual fraud, first upon the 
plaintiffs, and then upon the Court, was admissible. Deeds procured by covin 
and falsehood, as between the parties, are as dead as forged deeds. So of a 
decree of a court in case of imposition; and it may be enquired into in an is- 
sue not decided by the decree or judgment itself, upon allegation of the impo- 
sition. Such decrees are as it were coram non judice. 

The true rule is, that where the parties have been heard, or due notice 
given, the judgment or decree of a court of competent jurisdiction upon the 
point in issue cannot be overturned in a collateral proceeding upon an allega- 
tion of mistake or error. But where fraud entered into the procurement of 
the decree, the rule is not so. 

The declarations of one of the parties guilty of the fraud may be given in evi- 
dence, as in conspiracy, after the concert has been proved. Judgment affirmed. 

McKnight vs. Beisecker. Error to Adams. Burnsipe, J. Where it was 
agreed between two persons in Pennsylvania, that one of them going to Balti- 
more should purchase for the other a lottery ticket, and when the ticket was 
purchased and the money drawn by it was received by the purchaser and re- 
tained; an action will lie against him by the other to recover it. Judgment 
affirmed, 
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Furness vs. Ewing. Error to Lancaster. Per Curiam. An administrator 
suing in his representative character is liable for costs. Reversed. 

Hileman vs. Bouslaugh. Error to Huntingdon. Gisson, C. J. The rule in 
Shelly's case, though of feudai origin, is not a relic of barbarism. It is part of 
a system and a complete one, and of value at the present day ; and cannot be 
torn from it without disturbing the foundations of property. 

In devises the words are controlled by the intent of the testator ; but in deeds 
cannot be qualified by implication from the context, or controlled by any thing 
whatever. The term “heirs” is a term of art in a deed, and of settled mean- 
“i this case the limitations were to Esther during her natural life; after her 
decease to the heirs of her body; and to them and their heirs and assigns for ever ; 
and it was held that Esther took but an estate for life according to the rule in 
Shelly’s case, and that the fee vested in her children then in being. Affirmed. 

N. B.—Burnsipe and Covtrer, Justices, dissented, on the ground that the 
rule is not understood by the public, and that it is time it should become obso- 


lete. 
McCullough vs. ex’rs. of Irvine. Errorto Cumberland. Covrrer, J. <A ten- 


ant for life cannot take down buildings and haul away the materials, or cut 
down valuable timber for purpose of sale, if the inheritance is thereby injured, 
without subjecting himself to an action of damages for waste. Such case does 
not come within those exceptions allowed to the general rule, for the benefit of 


trade. 
The case was ruled below, on the principle that an action for waste will not 


lie, if the property is of equal value at the termination of the life estate, to 
what it was at its commencement. This is not the rule in Pennsylvania.— 
The public interests require that property in such cases should be improved. 


Reversed. 
McGowen and Mc Keehan’s appropriation. From the C. P. of Perry. Coviter, 


J. Where a mortgage was taken by a vendor, on one-third and one-third of 
one-sixth of a tract of land subject to prior liens against the vendor, in appro- 
priating the money raised by a sheriff’s sale, the mortgage will not be con- 
fined to one-third and one-third of one-sixth of the balance of the money after 
the payment of the prior liens, but if they were satisfied only by one-third, and 
five-sixths of a third or more, will take the entire balance. In other words, 
the mortgage covers the amount it calls for, of the value of the whole tract, 
when turned into money. Decree affirmed. 

Cadwallader vs. Smiley. Error to Huntingdon. Burnsipz, J. The land in 
question was sold for taxes, and purchased in by the commissioners. While 
they held it, a brother of defendant with whom he lived ard worked, purchased 
the interest of Cadwallader, as whose property it was sold for taxes. Subse- 
quently it was sold at Commissioner’s sale and bought by defendant who lived 
upon it from his brother’s death. This ejectment was to compel payment of 
purchase money, to Cadwallader. Held that defendant took nothing from his 
brother, so as to make him privy to his contract with Cadwallader, but that 
the plaintiff by not redeeming had lost his claim, and the defendant held by 
the commissioner’s sale; and on suit to compel payment of purchase money, 
an out-standing title is a good defence. Judgment affirmed. 

N. B.—This case was argued at the last term. 


























26 AMERICAN LAW JOURNAL. 


{ Supreme Court of Pennsylvania. ] 


Ulsh vs. Strode. Error to Juniata. Burnsipe, J. In this case, which was 
an action of ejectment, the defendant appeared before the return of the writ 
and pleaded not guilty as directed by the act. The plaintiff filed no descrip- 
tion, nor gave notice of the part of the land he claimed. They went to trialin 
this state. The plaintiff proved his title to a survey of Peter Osborne. The 
defendant gave in evidence an improvement by Read, and a warrant to Cox, 
showing his ownership of them. Neither party showed that the Osborne sur- 
vey interfered with the improvement or warrant of defendant, nor was the 
question asked of the surveyors. By the pleadings, the defendant must be 
deemed to be in possession of the whole Osborne survey, until the contrary be 
shown. 

Our act of 1807 changes the law on the subject of ejectment, and makes it 
the duty of a defendant to enter his defence, if any he hath, for the whole or 
any part of the land claimed in the plaintiffs writ, when the act forms the is- 
sue. If he pleads generally not guilty he takes defence for the whole. Judg- 
ment affirmed. 

Lancaster Bank vs. Holmes § Co. Uaneaster. Courter, J. When partners 
in business purchase real estate at Sheriff’s sale—pay for it with partnership 
funds and intend to bring it into a partnership stock, and that intent is mani- 
fested in writing in the deed, and is placed on record, they will not be taken 
as holding as tenants in common, so as to let in the judgment creditors of one of 
them, in preference to a mortgage given by the firm, even though that judg- 
ment was first entered. 

Nor will the words ‘to their heirs and assigns forever” in the habendum, 
make it a tenancy incommon. The office of the habendum is not to designate 
the grantee, but the amount of the estate granted. Reversed. 

Woods vs. F. §& M. Bank. Cumberland. Guisson, C. J. The owner of a 
warrant and survey who sits down upon the tract is in constructive possession 
of all of it, if there be not a constructive possession of equal potency in anoth- 
er; but when the degrees of possession are balanced, the statute does not run. 
When surveys lie foul of each other, and the parties are in actual possession, 
each of a part of his own, the ground comprised by the intervening lines is 
equally in possession of both, or neither. The case as to the interference is 
the same as if two colorable claimants of the same survey had sat down in it 
together. Affirmed. 

Keunely vs. Philips, Error to Franklin. Per. Cur. Tresspasses committed 
by more than one, are joint and several; and trespassers like joint and sever- 
al obligors, or several endorsers of a bill or note may be sued severally, though 
the plaintiff can receive but one satisfaction. He may severally proceed to 
judgment against all, and have his election /» melzoribus damnis, unless he has 
actually received satisfaction from one, where it may be pleaded in bar of fur- 
ther prosecution. 

As satisfaction was not had in this case, the judgment could not be pleaded 
in bar of an action against the witness, who consequently had no fixed interest 
in promoting a recovery. He had a contingent interest in the chance that the 
plaintiff would follow a recovery with execution and procure payment by com- 
pulsion, which would certainly relieve him; but it was too remote and uncer- 











AMERICAN LAW JOURNAL. 27 


[ Supreme Court of Pennsylvania. ] 
tain to affect his competency. Judgment reversed and a venire de novo 
awarded. 

Hoover ys. Loch. Error to Huntingdon. Burnsips, J. When an individual 
claims land under an improvement, and subsequently takes a warrant for the 
land, and his survey be made and returned, he is bound by the survey. A set- 
tler may limit his claim to less quantity than is usually surveyed, and will be 
bound by his limitations against an intervening right. 

If an improvement be made, and a warrant be subsequently taken out for 
the land on which the improvement was made, and then the land be sold by 
the administrator of the estate of the improver, no equity can be derived from 
the improvement to affect a second warrant for the same land. Two warrants 
cannot be taken from the same improvement. Judgment affirmed. 

Long vs. Zook. Error to Bedford. In this case the testator made his mark 
—the scrivener attached the wrong name to it—Jacob Long instead of David 
Long. The will was dated in 1844. Testator died in 1848. The Court below 
rejected the will. 

Gisson, C. J. Under the Act of 1833, this execution would be imperfect; 
that act allowing the name of the testator to be written by another. But this 
is not the name of the testator. The right to make wills is a positive, not na- 
tural right; and the directions of the statute must be followed. 

But the act of 1848, when a mark is made, dispenses with the name, as an 
essential part of the signature, as it does with the mark, when the name is 
written by another by his direction. The impertinent mark, as it could not 
corroborate, it ought not to weaken it. True, a name is an index to the 
mark ; but does not conclusively point to the marksman; he may be individu- 
ated by proof aliunde. Had the act of 1848 said nothing about the name, the 
mark without a label attached to it—and the name is no more than a label— 
would have satisfied the statute, and nothing else would have done it. As we 
have the testators true and proper mark, the attachment of a false and im- 
proper label to it, is surplusage which never vitiates. The mistake of the 
scrivener in affixing such a label, cannot avoid that which was perfect without 
it. The fallacy is in supposing that, the name under the statute, governs the 
mark, when there is one, instead of being governed by it. The name affixed 
by the scrivener may intimate a falsehood ; but the mark, when it is made by 
the testator, never. The latter when proved to be genuine may satisfy the 
statute; the former without the testator’s authority cannot. 

This will was made before the act of 1848, but the death was after it, and 
the will, contrary to the opinion of the Court below, is ruled by it. 

N. B.—Mr. Justice Be. concurred in the judgment rendered in this case, 
but gave a written opinion dissenting from the positions of the Chief Justice, 
and a; art of his reasoning. He held that under our act of 1833, the mistake 
of the scrivener in placing the wrong name to the mark made would not vitiate 


the will. 

Mr. Justice Rocers remarked that the case was extraordinary throughout; 
and while he and Judge Covtrer concurred in the premises, they dissented 
only to the judgment. 

Dissenting opinions were oraly given by Justices Rogers and Courter. And 
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Mr. Justice Rogers remarked that this was one of the cases in which it was 
important that written opinions of dissent should be published, and would be 
if not for the unwise provisions of the act forbidding it. Judgment reversed. 

Finck ys. Replogle, Error to Bedford. Rogers, J. As a mortgagor has a 
right to take possession of the whole mortgaged premises, and hold them un- 
til the debt, interest and costs secured thereby be paid; in an ejectment 
against the holder of the legal title of a part, there is no necessity for a condi- 
tional verdict, and such direction would be unjust. 

The plaintiff purchased of the mortgagor part of the mortgaged premises, 
not knowing of the existence of the mortgage, and paid the purchase money. 
He afterwards took an asignment of the mortgage itself. The defendant pur- 
chased the interest of the mortgagor remaining, at Sheriff’s sale, on another 
judgment, junior to the mortgage, with constructive notice of it, &c. On prin- 
ciples well established the whole sum due on the mortgage, must be paid out 
of the part left in the hands of the mortgagor or the purchaser of his interest 
at Sheriff's sale, after the sale of part of the premises to the plaintiff. Judg- 
ment affirmed. 

Distribution of Garlin’s Property. From Franklin. Roacers, J. Where by 
an understanding between an execution creditor and the debtor, the goods 
were left in the hands of the latter to be sold by him, the Sheriff endorsing 
upon the execution ‘the levy at the risk of the plaintiff,” it will be held to be 
postponed to subsequent executions. 

Property taken in execution must be disposed of by public, and cannot be 
by private sale. But the subsequent executions were levied in the same way, 
and the Judge below held them all to be in the ‘‘same boat.” The first exe- 
cution is not postponed because of the endorsed levy; but because of the 
agreement between the plaintiff and defendant. 

That peculiar endorsement may mean that the property may be left with the 
defendant at the risk of the plaintiff, and not at the Sheriff’s risk; or as a no- 
tice that the plaintiff takes the risk of the goods belonging to a stranger. But 
it is no stay of proceedings ; or interference with the action of the Sheriff. 

Leaving the property with defendant is not fraudulent; but the rule is, if 
goods be left in defendant’s possession even with plaintiff's permission, the lien 
of the levy is not lost unless there be fraud. 

The subsequent execution creditors having made no agreement with the de- 
fendant to allow him to keep possession of the goods, and sell them at private 
sale, but having given no directions to the Sheriff, are entitled to the money. 
Decree reversed. 

Snodgrass’ Appeal. From the C. P. of Cumberland. Bett, J. Partnership 
effects sold on executions will be applied to the payment of partnership debts, 
notwithstanding prior executions exist against individual members of the firm ; 
and joint and several bonds sealed by all the parties, will not be considered 
partnership debts, without proof of the fact. 

The rule results from the importance of settling equities between the parties. 
But when the other partners who were not joined in the execution, promised the 
Sheriff to pay the debt, and thereby secured a delay, when the money might 
have been made out of the interest of the partner taken in the execution, they 
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will be divested of any equity which will entitle their joint creditors to claim 
the money. Decree affirmed. 

Pennell vs. Grubb, as garnishee of Pennell. Error to Lancaster. Gu1sson, C. 
J. A garnishee has the same right of set-off of claims owing to him by the 
defendant in the proceedings, as any other defendant; and the onus as to the 
time the right accrued, will lie upon the party claiming it. There is no pre- 
sumption in the case; and a garnishee may not set-off a cross demand without 
proving that it was acquired before the attachment was laid. Judgment re- 
versed. 

Wray vs. Tammany. Error to Centre. C. P. An attachment under the 
act of 1836, is process to enforce the judgment; and it is in substance if not 
in form, an execution. It differs from a fi. fa. essentially only in this, that it 
reaches effects from which the debt could not otherwise be levied. It is usual- 
ly called an attachment execution; but whatever the name, it is within the 
spirit and purview of the statute. Judgment affirmed. 

McAninch ys. Laughlin. Error to Huntingdon. Grpson, C. J. When the 
facts are within the knowledge of both parties, and the mistake was in the 
judgment they formed of the legal effect of them, equity affords no relief.— 
Judgment reversed. 

Kymer vs. Shower. Error to Cumberland. Grpsoy, C. J. When a person 
who is neither maker, drawer, payee or acceptor puts his name on commerciai 
paper before it is negotiated, he means to give credit to it as an original prom- 
issor; but whether as a surety absolutely bound, or as a guarantor, contin- 
gently, depends upon circumstances. The character of his obligation may be 
shown by extrinsic proof; but when there is no proof, he authorizes the payee 
to write over his name any form of engagement he may see proper. 

In this case, the defendant below endorsed after maturity, with one Smith, 
and as there was no proof of terms, the holder might at the trial have filled the 
blank with a joint and several promissory note, payable to order, which would 
have passed to the plaintiff as endorsee, and sustained the action, which was 
so brought, and not by payee for use, fc. But the action, so brought, is sus- 
tainable in another aspect. The payee having a carte blanche was authorized to 
place the names after his own in a course of endorsement; and that would 
have entitled a holder whether for value or not, to maintain an action against 
either of the signers as prior endorsers. It is not necessary to join the other 
endorser after protest, and make a joint suit. Judgment affirmed. 

Goodyear vs. Rumbaugh and wife. Error to Perry. Rocers, J. By the 
passage of the act of 1848, property belonging to a feme covert before its pas- 
sage, or afterwards acquired, is hers absolutely and she cannot be divested of 
it by any act of her husband, without her express assent. In this case the 
money belonged to the wife, and she loaned it. The husband cannot by any 
agreement release its payment to her, so as to bar a suit in her name for its 


recovery. 
The proper construction of that act is, that property so owned, or acquired, 


belongs to the wife as though she were a feme sole; and she cannot be deprived 
of it either by the husband or any other person without her express consent. 
Any other construction would deprive her of the protection the Legislature 
intended to afford her. 
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Nor can the defendant complain that suit is brought in the name of the hus- 
band and wife. It is for his advantage to have both for costs, instead of the 
wife alone. But suit may be brought in her own name, without joining the 
husband ; or according to circumstances may be jointly brought. But in no 
case can the husband alone bring suit to recover the property, or for injuries 
done to it. The actis so just and remedial, that a construction will be put 
upon it so as not to trammel it, but to carry out the intent of the Legislature. 

In what way her assent may be signified to a reduction by the husband, so 
as to bar her right, not determined in this case. Judgment affirmed. 

Overseers of the Poor of Derry vs. Overseers §-c., of Brown. Certiorari to Quar- 
ter Sessions of Mifflin. Counter, J. <A certiorari will not reach the merits 
of the controversy upon facts; it only brings up the process, proceedings, 
judgment and decree. Neither the opinion of the court, or the evidence, com- 
pose part of the record. 

If the party complaining, here, had any remedy, it was by appeal; but it is 
not clear that he has that remedy: vide 19, and 44, sections of act of 1836. 
Affirmed. 

Elizabeth Welsh vs. Cooper. Error to Perry. Per Cur. In eases of fraud 
which can be made out only by circumstances, every thing connected with the 
transaction is legitimate evidence. Other transactions of James Welsh showing 
his circumstances and the actions of the family in concealing other property 
from his creditors, would be evidence against Elizabeth, after having shown 
that they were connected in other affairs of this sort. This proof let in his 
declarations and admissions against her. Judgment affirmed. 

Todd ys. Mafit. Error to Juniata. Per. Cur. The plaintiff had judgment 
against him on a case stated in the former sci. fa., and never can maintain an- 
other sci. fa. any more than a plaintiff in an original writ can maintain another 
action after final judgment against him. Judgment affirmed. 

Reed's Appeal. From the C. P. of Perry. Gissoy,C. J. A. purchased land 
and paid part of the purchase money, and at his request, the title for the same 
was made to B., who gave a judgment to the vendor for the unpaid purchase 
money, on which judgment the land was subsequently sold. A. the cestui que 
use, or his judgment creditors, are entitled to the balance of the proceeds of 
sale, in preference to the judgment creditors of B. who held the legal title.— 
Decree affirmed. 

Mr. Justice Covtter dissented. Judge C. held that no encouragement 
should be given to private equities and secret liens ; and that the creditors of 
those who hold the legal title on the records, and who have given trust in con- 
sequence, ought to be protected. 

Dale vs. executor of Dale. Error to Cumberland. Roaers, J. Where the 
words of a will were “that the proceeds of the sale of my real estate shall be 
loaned out so that my wife may get the proceeds annually, so long as she shall 
remain my widow, for the support of herself and my daughter; and if at any 
time she should marry, then, and in that case, my whole property, principle and 
interest to go to my child ;” Held, that the words “my whole property,” al- 
though used in connection with the realty, are sufficiently comprehensive to 
embrace the whole estate of whatever descriptions whether real or personal, 
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and may be construed as a gift by implication of the personal estate to his 
wife during widowhood, although not expressly named. Judgment reversed, 
and judgment for plaintiff. 

Topley's Appeal. From the C. P. of Perry. Rogers, J. Where a writ of 
sci. fa. to revive the lien of a judgment had issued, and subsequently an ami- 
cable revival was agreed upon, but by a mistake of the Prothonotary, was not 
entered to the old suit. Held, that unlike the case of Meason’s estate, 4 W. 
841, the old sci. fa. would not be considered as abandoned, but as still open 
and pending, and the mistake of the Prothonotary ought to work no injury to 
any one, especially as no one was misled; and that the right entry might be 
made nunc protunc. Decree reversed. 

Roland vs. Long. Error to Perry. Rocers, J. The defendant obtained a 
descriptive warrant for the land in dispute, prior to the plaintiff’s warrant, paid 
the purchase money to the Commonwealth, had a survey made by Deputy 
Surveyor in due and proper time, and the only defect in his title was, that the 
Deputy Surveyor had failed to make a return of the survey to the land office; 
and the knowledge of all these facts was known by the plaintiff, the subsequent 
warrantee, for many years. Held, that the neglect of the Deputy Surveyor, 
and the inattention to it by the defendant, will not be construed as a legal 
abandonment, but that the question was properly left to the jury as to his in- 
tention to abandon, so as to justify the plaintiff in taking out a warrant for the 
same land. The court would have been justified in charging that there was 
no proof whatever from which the jury could find an abandonment. 

The knowledge of the plaintiff of these facts which constitute an equitable 
title, supercedes the necessity of formal notice. And the proof of these facts 
by the Deputy Surveyor, with the fact that he sent the return to the Land 
office and paid the fees over for making and returning the survey, was admis- 
sable, not to prove a return, but on the question of diligence and attention of 
the defendant,—on the question of abandonment. Judgment affirmed. 

In re Darlington’s Appropriation. Appeal from C. P. of Perry. Betz, J.— 
A voluntary parol partition by heirs when lines are marked, and possession 
taken, is efficacious and binding, and cannot be contested afterwards. A hus- 
band may compel partition of his wife’s interest in an estate without her as- 
sent, and when equal partition cannot be made, the interest of the feme is turn- 
ed into money by way of owelty, and so might be reduced to possession by the 
husband, before the late acts. As these parties did no more than they might 
have been coerced to do, their acts are binding, though one of them was under 
coverture, and another a minor. 

Especially, mere strangers cannot ohject ;—such as judgment creditors. The 
owelty is the superior lien to be paid before the creditors, of one to whom the 
purpart was assigned. They must be supposed to have had knowledge of this 
incumbrance. Decree affirmed. 

Meese et al. vs. Gratz et al. Error to Centre. Bert, J. To bring the opin- 
ion of the court below properly upon the record under the act of 1806, it must 
appear to have been filed by the judge at the express request of a party to the 
action, preferred at the time of the trial, and before verdict. A subsequent 
prayer comes too late, though but a single day intervenes. In this case there 
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was no request to file the charge, and it never was filed of record, within the 
meaning of the act; and if there had been, the negligence since the trial would 
be deemed a waiver of it. 

But the plaintiff in error loses his claim for a review under the statute of 
Westminster ; under that statute, an exception to be available, must be stated 
in writing and tendered at the trial, whether it relates to evidence or the opin- 
ion of the court: and by practice and decision, must be prepared and present- 
ed for the seal of the judge within a reasonable time. 

Here, the plaintiff in error acquiesced for upwards of six years, during which 
time no intimation was given that the exception mentioned at the trial would 
be pressed—not until a recent decision of the Supreme Court—and the opinion 
was written after the issue of the writ of error, and the exceptions not sealed. 
It is too late. Judgment affirmed. 

Cathcart’s Appeal. From the C. P. of Perry. Bex, J. Where purchasers 
of real estate undertook to pay the prior liens upon it against the vendor, these 
liens will be entitled to be paid out of the proceeds of a Sheriff’s sale, in pre- 
ference to the lien of the purchase money, without proof that the executions 
which were issued on these prior liens were actually levied on personal prop- 
erty, and thus satisfied. But if there was such a levy, Cathcart, the vendor, 
and in effect, surety for the prior liens, will not be entitled to claim on his lien 
for the unpaid purchase money, as he has no equity against the holder of the 
original liens. Decree affirmed. 

Westenburger et al. vs. Reist, et al. Error to Lebanon. Beut, J. A deed 
and article of agreement executed the same day must be taken together as con- 
stituting the muniment of title. 

The words of the grant from Reist were ‘‘ to Barbara Bomberger, her heirs 
and the assignees of her heirs to the only proper use and benefit of her, the 
said Barbara Bomberger, her heirs, and the assigns of her heirs forever ;” 
qualified immediately as follows: ‘‘ under and subject to a certain article of 
agreement, bearing even date with this present indenture,” ‘subject as afore- 
said.” The stipulation in the article was as follows: ‘‘ and the said Christian 
Bomberger and Barbara his wife, for themselves, their heirs, executors and 
administrators, do covenant, promise and grant, to and with the said Abraham 
Reist, his heirs, executors and administrators, that if the decease of the said 
Barbara should take place, and she not leave lawful issue, or issues that would 
live to the age of 21 years, then the premises as herein before mentioned, 
agreed upon to be conveyed to her, shall then descend and come to the heirs 
of her said father, Abraham Reist, or their legal representatives, and the in- 
denture by which these premises are granted to the said Barbara shall cease, 
determine and become absolutely void to all intents and purposes whatsoever ; 
but if otherwise, and she should have issue as aforesaid, the said indenture 
shall be valid, &c.” The question was, whether Barbara took a fee condition- 
al, or a fee tail, or an estate for life with a contingent limitation to such of her 
children as should attain the age of 21 years. Held, the latter by the court 
below, and by the Supreme Court. She took a fee simple on condition of hav- 
ing children who should attain to full age. Having failed in this, her estate 
was determined by her death, and a fee vested in the heirs of the grantor. 
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Assignees of Klap vs. Shirk. FErrorto Lebanon. Rocers, J. An assignment 
for the benefit of creditors under our act, regularly made, and the provisions 


of the act complied with, is not avoided because the property assigned was left 





in the possession of the assignor. Nor does such make the assignment per se 
fraudulent. To avoid a deed of assignment, in such case, the fraud must be 
in the arrangement of the transaction—in the assignment itself. No subsequent 
fraudulent dealing between the assignor and the assignees can re-invest the 


goods assigned in the assignor, or have a retrospective effect so as to avoid the 
assignment itself. 
It was error for the court to instruct the jury that they should not hold the 


+ 


assignment fraudulent, ‘on slight grounds, and that there was but little evi- 


dence here,” when in fact there was xo evidence of fraud in the assignment ; 


that all the improper conduct complained of, took place after the assignment 
was made. 

If assignees allow the assignor to hold six or seven times more than the law 
allows him, of the assigned property, the vigilant creditor who levies upon it 
will not be allowed to hold as against the general creditors under the assign- 
ment. No fraud subsequent to the assignment can divest their right of look- 
ing to the property, when the rights of bona fide purchasers do not intervene. 

Judgment reversed; and a venire de novo awarded. 

Eyrick et al. ys. Hetrich. Error to Berks. Bett, J. In this case the father 
being security for a son who was becoming insolvent, made a deed of an estate 
in trust for the said son, to another lunatic son, as a trustee. The creditors of 
the cestui que trust obtained judgment, sold at Sheriff’s sale, got possession, and 
this suit was brought by the trustee to recover the land. The property was 
not sold as the father’s at all. Held, that the fact that the conveyance was 
made in trust for the special purpose of keeping creditors at bay makes not 
against its validity so far as the son is concerned, for neither policy or equity 
prohibits a parent to make provision for the maintenance of an insolvent child. 
It would have been otherwise had the creditors of the father attempted to im- 
peach it. It was not attached as his—not sold as his; and by attacking the 
title of John, the cestui que trust, they attack their own title. By selling it as 
his, they stand in his shoes. The evidence offered on this point not admissable. 


47 


Nor can the defendants show for the same reason, that the trustee was non 
compos, and therefore incapable of accepting the deed. This would destroy 


their own title; as they hold by sheriff ’s sale of his title. 


But the impeached deed has been of record more than a quarter of a century 
and the cestui que trust in possession in accordance with it. This would prove 
the delivery and acceptance of the deed. A deed may be made to one bereft 
of reason, and he will take as a purchaser, in his own right—so he can take 
the legal title for the benefit of another. And a delivery to the ces’ui que trust 
himself will answer the purpose. Chancery would not permit the trust to fall, 
for want of a trustee. This trustee is a mere conduit-pipe for the transmission 


of a beneficent intent. Judgment aflirmed. 


VOL. X.—NO. I.—C. 
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Reagan vs. The administrators of Grim. Error to Berks. Rogers, J. This was 
an action on the case for a nuisance for flooding the lands of the plaintiff and 
throwing the water back on the wheel of his mill. The plaintiff at the trial 
offered to prove that whilst the jury were viewing the damages of the water 
complained of, above the defendant’s mill and dam, Henry Grim, one of the 
administrators and children of the defendant, Robert Grim, who died intestate, 
privately ordered his brother or brothers, also heirs, to raise the mill gates and 
lower the water, and they did it, saying, ‘‘ ¢his won't do, the dam is getting too 
high.” This evidence was excepted to, and the court admitted so much of it 
as showed the drawing off of the water during the time the jury were on the 





ground, and overruled the residue. 

The plaintiff then offered to prove that Daniel Grim, one of the heirs of Reu- 
ben Grim, dec’d., raised the gates of the grist mill, and that another of the 
heirs raised the gate of the other mill, whilst the jury were viewing the premi- 
ses, and let the water off by both gates—which was overruled and exception 
taken. 

The admissions in these offers were admissible, although not made by a par- 
ty to the suit, and named on the record because the heirs are sustantially par- 
ties to the suit: and admissible though the verdict and judgment would not be 
evidence in another suit involving the same right, to which the heirs might be 
parties. After extensive reasoning the learned judge concludes that both ques- 
tions ought to have been allowed. Judgment reversed, and a venire de noyo 
awarded. 

Seibert’s Appeal. From the Orphan’s Court of Berks. Rocers, J. A bequest 
toa married daughter for her sole and separate use, with a further clause, 
‘and it is my further will, that after the decease of my daughter Margaret, 
the one third shall be divided among her children, share and share alike, when 
they arrive at the age of 21 years; but in case the said Margaret should not 
have any lawful issue or children, and living then, in that case the remaining 
one-third shall descend to her two sisters,” will be held to be a contingent 
legacy for the purpose of carrying out the general design of the will, to exclude 
the husband of Margaret from any benefit from it. The word “when” above 
is to be read ‘‘ as.” Decree reversed. 

Porter vs. Wilson and Kelly. Error to Dauphin. Rogers, J. This was an 
action on a promissory note purporting to be drawn by Holland and Porter in 
favor of the plaintiffs below, Wilson and Kelly. The signature is in the hand 
writing of Holland alone. The writ was served on Porter alone, nihil as to 
Holland. 

The defence was that there was no partnership ; and if there was one it was 
for coaling purposes alone, and that the note was not given for a partnership 
debt. The plaintiffs offered in evidence a paper purporting to be a copy of an 
article of co-partnership agreement, dated March 6, 1847, between Holland and 
Porter. The evidence was objected to, and admitted, and this was the first er- 
ror assigned. 

Before evidence can be given of the contents of a written paper, it is indis- 
pensable to prove first the existence and execution of the original ; next, posi- 
tive proof of its destruction, or of diligent search, and that it cannot be found. 
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Here there was not legal and competent proof of the existence and execution 
of the original. The witness marked on the copy stated that he was in the 
employment of the defendants, that he knew there were writings between 
them, but whether there were articles of copartnership he could not say. He 
thinks it probable he witnessed such writings but cannot recollect distinctly of 
signing them as a witness, &c. This is too vague and shadowy as to the exe- 
cution; and he does not know whether the paper is a copy or not. 

Sterling, another witness, in his deposition, states, that he took the copy of 
the article in question, in the spring of 1847, at which time he had not seen 
Porter write, or any paper except the article which purported to be written by 
him; that his impression of its being Porter’s was derived from Holland. Hol- 
land was then in insolvent circumstances, and exhibited the article to get credit 


“atthe bank, of which deponent was a clerk. After acquired knowledge of hand- 


writing, will in no case enable a witness to prove a signature to a Jost instru- 
ment. The distinction is between proof of a dos¢ instrument, and proof of a 
paper produced, and under the inspection of the witness. In the former strin- 
gent proof is required, and the knowledge of the’ handwriting must have been 
possessed at the time he saw it. It was error to admit this witness to swear to 
his belief that the signature to the article he had seen two years before he testi- 
fied, was Porter’s, at which time he had no knowledge on which to found a 
belief, whatever knowledge as to his hand writing he may have since acquired ; 
and in this case it would not be sufficient to enable him to state a belief of the 
hand writing to a paper before him. 

But, in this case the copy ought to have been excluded, because the loss of 
the original was not sufficiently proved. The deposition of Holland proving 
the original to have been in his possession, that it could not be found, diligent 
search made, &c., was taken more than a year before the trial. Had he proved 
its destruction this would have been sufficient ; but it is only pretended to have 
been lost or mislaid. A search since, and about the time of the trial may have 
found it, and it may have actually come to light since. 

There was also error in admitting this deposition of Holland to go to the ju- 
ry. Ife was interested in throwing off one-half of his debts upon Porter. 

Judgment reversed and a venire de novo awarded. 


The United States Lawyer's Directory for 1850.—This is a valuable publication 
by John Livingston, 54 Wall-street, New York. It contains the name and place 
of residence of every practicing lawyer in the Union—the names and places of 
residence of the commissioners of deeds appointed by the Governors of the va- 
rious States, together with the Manual of the ‘‘ American Legal Association,” 
with a catalogue of its members, embracing the name and address of at least 
one efficient and trustworthy lawyer for every village and city in the Union. 
The price is $1; the work contains 174 pages of information of great value 
not only to every member of the legal profession but to every merchant and bu- 


siness man in the country. 
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ABSTRACTS OF DECISIONS.—From 8 Howard's Reports. 


Where an act of Congress declared, that, if any person * shall 
transmit to, or present at, or cause or procure to be transmitted 
to, or presented at, any office or officer of the Government of 
the United States, any deed, power of attorney, order, certifi- 
cate, receipt, or other writing, in support of, or in relation to, 
any account or claim, with intent to defraud the United States, 
knowing the same to be false, altered, forged, or counterfeited ; 
every such person shall be deemed and adjudged guilty of felo- 
ny, &¢.,—it was sufficient that the indictment charged the act 
to have been done, ** with intent to defraud the United States,” 
without also charging that it was done feloniously, or with a 
‘‘ felonious intent.” 

Where the act done was the transmission to the Commission- 
er of Pensions of an affidavit which was false in the facts which 
it professed to narrate, although sworn to by a person who 
really existed, and the person who transmitted it knew that it 
was false, it was an offence within the meaning of the act of 
Congress.— United States vs. Thos. Staats, jr. 41. 

A tax imposed by a State upon all money or exchange brok- 
ers is not void for repugnance to the constitutional power of 
Congress to regulate commerce. 

Foreign bills of exchange are instruments of commerce, it 1s 
true: but so also are the products of agriculture or manufac- 
tures, over which the taxing power of a State extends until 
they are separated from the general mass of property by be- 
coming exports. 

A State has aright to tax its own citizens for the prosecution 
of any particular business or profession within the State. 

Banks deal in bills of exchange, and this court has recognized 
the power of a State to tax banks, where there is no clause of 
exemption in their charters.—A. MZ. Nathan vs. The State of 
Louisiana, 73. 

The laws of Mississippi direct that, where the insolvency of 
the estate of a deceased person shall be reported to the Orphans’ 
Court, that court shall order a sale of the property, and distri- 
bute the proceeds thereof amongst the creditors pro rata, and 
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that in the mean time no execution shall issue upon a judgment 
obtained against such insolvent estate. 

A judgment obtained against the administrator before the de- 
claration by the Orphans’ Court of the insolvency of the estate, 
is not, upon that account, entitled to a preference; but must 
share in the general distribution. 

But this court expresses no opinion as to the right of State 
Legislation to compel foreign creditors, in all cases, to seek 
their remedy against the estate of decedents in the State courts 
alone, to the exclusion of the jurisdiction of the courts of the 
United States.— Williams vs. Benedict et al., 107. 


Where false steps are taken to enhance the price of property 
sold at auction, a court of equity will relieve the purchaser from 
the consequences and injury caused by these unfair means. 

Therefore, where the owners had instructed the auctioneer to 
take $14,500 for the property, and the real bids stopped at 
$20,000, and the auctioneer, even without the consent or knowl- 
edge of the owner, continued to make fictitious bids until he ran 
it up to $40,000, this was a fraud upon the purchaser. 

These sham bids could not have been made by the auctioneer 
upon his own account. Even if they had been so, it is very 
questionable whether they would have been valid. 

Being the general agent of the owners, the latter are respon- 
sible for his acts if they receive the benefit of them. By-bidding 
or puffing by the owners, or caused by or ratified by them, is a 
fraud, and avoids the sale. 

The sale being made on the Ist of January, 1836, but the 
fraud not discovered until 1840, and the bill being filed in 
1841, there is no sufficient objection to relief owing to lapse of 
time. 

A release given by the purchaser to the auctioneer, for the 
purpose of making him a competent witness, did not operate as 
a bar to a recovery against the vendors. Ile would have been 
2 competent witness without it. 

There was no necessity for making the auctioneer a defend- 
ant in the suit.— Veazte vs. Williams, et al., 154. 

By the laws of Virginia, where there is a tenancy for life in 
a slave, with remainder to the wife of another person, the inter- 
est of the husband in the wife’s remainder is placed upon the 
footing of an interest in a chose in action. If, therefore, he 
survives the wife, he may reduce the property into possession 
at the expiration of the life estate; but if he be dead at such 
expiration, the property survives to the wife,-and on her death 
passes to her legal representative as part of her assets. 

Query, whether the husband or his personal representative is 
not bound to administer upon the wife’s estate, before bringing 
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suit to recover property so situated in the State of Virginia.— 
McClanahan vs. Davis et al. 170. 

A lapse of forty-six years is a bar to relief in equity, although 
the creditor, during all that time, supposed the debtor to be in- 
solvent and not worth pursuing, where it appears that for a con- 
siderable portion of that time he was in a condition to pay, and 
the creditor might, by reasonable diligence, have discovered it, 
and recovered the money by a suit at law. 

Where, upon the case stated in the bill, the complainant is 
not entitled to relief by reason of lapse of time and laches on 
his part, the defendant may demur.—Mazwell vs. Kennedy et 
al, 210, 

By the statutes of Mississippi, the holder of an inland bill of 
exchange is entitled to recover of an endorser the amount due 
on the bill, with interest, upon giving the customary proof of 
default and notice. A protest is necessary only for the purpose 
of enabling him to recover the five per cent. damages given by 
the act. 

The case of Bailey vs. Dozier (6 Howard, 23) confirmed.— 
Wanzer vs. Tupper et al. 254. 

Where an action was brought upon a policy of insurance 
against fire, by the assignees of the person originally insured, 
and in the policy it was said that it was ‘made and accepted 
upon the representation of the said assured, contained in his 
application therefor, to which reference is to be had,” it was 
proper to prove by parol testimony that the representations al- 
leged to have been made by the party originally insured were 
actually made by him. 

And if the assignees, by their acts, adopted those represen- 
tations, when renewing the policy from time to time, the evi- 
dence was equally admissible, because the subsequent policies 
had reference to the one first made. 

Therefore, where the representation upon which the original 
policy was founded was, that ‘ the picker is inside of the build- 
ing, but no lamps used in the picking room,” it was a correct 
instruction to give to the jury, that the use of lamps in the 
picker room rendered the policy void. 

But if no representations were made or asked, it would not 
be the duty of the insured to make known the fact that lamps 
were used in the pick room, although the risk might have 
been thereby increased, unless the use of them in that way was 
unusual.—Clark et al. vs. Manufacturers’ Ins. Co., 235. 

Where it appears to this court, from affidavits and other evi- 
dence filed by persons not parties to a suit, that there is no real 
dispute between the plaintiff and defendant in the suit, on the 
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contrary, that their interest is one and the same, and is adverse 
to the interests of the parties who filed the affidavits, the judg- 
ment of the Circuit Court entered pro forma is a nullity and 
void, and no writ of error will lie upon it. It must, therefore, 
be dismissed.—Lord vs. Veazie, 251. 
The following question, sent up to this court upon a certifi- 
cate of division in opinion between the Judges of the Circuit 
Court, viz: ‘Whether, according to the true construction of 
the Woodworth patent, as amended, the machines made or used 
by the defendant at the time of filing the bill, or either of them 
simply, do or do not infringe the said amended letters patent?” 
—is a question of fact, over which this court has no jurisdiction. 

The jurisdiction given to it by statute in certified cases only 
extends to points of law.— Wilson vs. Barnum, 258. 

It is the duty of the court to give a construction to a deed so 
far as the intention of the parties can be elicited therefrom ; 
but the doubt in the application of the descriptive portion of a 
deed to external objects usually arises from what is called a la- 
tent ambiguity, which has its origin in parol testimony and must 
necessarily be solved in the same way. It therefore, in such 
cases, becomes a question to be decided by a jury, what was the 
intention of the parties to a deed. 

Therefore, there was no error in the following instructions 
given by the court to the jury, viz: “That if the jury believed 
from the evidence, looking to the monuments, length of lines 
and quantities, actual occupation, Xe., that it was more proba- 
ble that the parties to the mortgage intended to include there- 
in the demanded premises than otherwise, they should return 
their verdict for the tenants.” 

Where a claim to land was maintained upon an uninterrupt- 
ed possession of forty years, the death of the original holder 
and subsequent reception of rent by his widow did not break the 
continuity of possession. She is hable to account for the rent 
to the heirs.—eed vs. Proprictors of Locks and Canals, on 
Merrimack River, 274. 

Where personal property is, from its character or situation 
at the time of the sale, incapable of actual delivery, the deliv- 
ery of the bill of sale, or other evidence of title, is ‘sufficient to 
transfer the property and possession to the vendee. 

Where articles of commerce were purchased in the State of 
Indiana, and the vendors, in whose warehouses they were lying 
gave a written memorandum of the sale, with a receipt for the 
money, and an engagement to deliver them on board of canal 
boats soon after the opening of canal navigation, these docu- 
ments transferred the property and the possession of the arti- 
cles to the purchasers. 
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hese documents, being endorsed and delivered to a merchant 
in New York, in consideration of advances of money in the 
usual course of trade, tr ansferred to him the legal title and con- 
structive posse ssion of f the i aio 

Therefore, an attachment subsequently issued, at the instance 
of a creditor of the original purchasers, which was levied upon 
the property in question, could not be maintained. 

The « ig will recognize the usual course of the great inland 
commerce by which the |: arger part of the agricultural produce 
tions of the valley of the Mis sissippi found their way to a mar- 
ket. It has existed long enough to assume a regular form of 
dealing, and its ordinary course and usages are now publicly 
known and wnderstood. 

The New York merchant stood in the position of an actual 
purchaser to the extent of his advances, and not in that of a 
factor who had made advances upon goods in his possession. 

A guarantee by the first sellers that the articles should pass 
inspection di d not change the original sale into an executory 
contract. It was nothing more than the usual warranty of the 
soundness of the goods sold.—G@ibson vs. Stevens, 384. 

Under the laws of Virginia, the exee utor had aright to re- 
frain ie pleading the statute of limitations when sued, and to 
pay a judgment thus obtained against him. The judgment, at 
all eve nts, must stand good until reversed.— West vs. Smith et 
al., 402. 

The rule is, that partnership creditors shall, in the first in- 
stance, be satisfied from the partnership estate; and separate 
or private creditors of the individual partners from the separate 
and private estate of the partners, with whom they have made 
private and individual contracts; and that the private and in- 
dividual property of the partners shall not be applied in extin- 
guishment of partnership debts, until the separate and individ- 
ual creditors of the respective partners shall be paid.—Murrill 
et al. vs. Neill et al., 414. 

Where a manufacturer upon the upper waters of the Potomac 
shipped five hundred kegs of nails to Alexandria, taking from 
the master of the canal boat a receipt saying that the nails 
were “to be delivered to Fowle and Sons in Alexandria, for 
the use of Robert Gilmor of Baltimore,” and on the same day 
sent a letter to the consignees, advising them that the goods 
vere consigned for the use of Gilmor, such delivery and bill of 
lading operated as a transfer of the legal title to Gilmor, who 
was in fact the consignor. 

The effect of a consignment of goods, generally, is to vest the 
property in the consignee; but if the bill of lading i is special to 
deliver the goods to A. for the use of B., the property vests in 




















AMERICAN LAW JOURNAL. 41 


{ Supreme Court of the United States. ] 


B., and the action must be brought in his name in case of loss 
or damage. 

Therefore, the kegs of nails in the hands of Fowle and Sons 
were not subject to an attachment by the creditors of the man- 
ufacturer; nor had Fowle and Sons any valid lien upon them 
for previous advances to him. ‘The title to the nails had passed 
Gilmor before they came into the possession of Fowle and Sons. 

In this case the manufacturer acted bona fide, in the transfer 
of the goods, for the purpose of securing a pre-existing debt to 
Gilmor. This being so, there was no necessity for Gilmor’s 
expressing his assent to the transfer, in order to the vesting the 
title. The manufacturer was a competent witness.—Grove vs. 


Brien et al., 429. 


Courts created by statute can have no jurisdiction but such 
as the statute confers. 

Therefore, where the third article of the Constitution of the 
United States says that the judicial power shall have cognizance 
over controversies between citizens of different States, but the 
act of Congress restrains the Circuit Courts from taking cogni- 
zance of any suit to recover the contents of a chose in action 
brought by an assignee, when the original holder could not 
have maintained the suit, this act of Congress is not inconsist- 
ent with the Constitution. 

A debt secured by bond and mortgage is a chose in action. 

Therefore, where the mortgagor and mortgagee resided in 
the same State, and the mortgagee assigned the mortgage to the 
citizen of another State, this assignee could not file his bill for 
foreclosure in the Circuit Court of the United States.—Sheldon 
et al. vs. Sill, 441. 

By the laws of Wisconsin, where the contract in question was 
made, a scroll, or any device by way of seal, has the same effect 
as an actual seal. But in New York it is otherwise, and an ac- 
tion brought in New York upon such an instrument must be an 
action appropriate to unsealed instruments. 

Therefore, where a deed was executed with a scroll in Wis- 
consin, which contained a covenant of seizin, and an action was 
brought in New York for a breach of this, it was properly an 
action of assumpsit, and not covenant. 

It was not necessary in the declaration to allege an eviction, 
because the covenant was broken as soon as made. 

Where a power of attorney authorized the agent “to con- 
tract for the sale of, and to sell, either in whole or in part, the 
lands and real estate so purchased,” and “ on such terms in all 
respects as he shall deem most advantageous,” and “to execute 
deeds of conveyance necessary for the full and perfect transfer 
of all our respective right, title, &c., as sufficiently in all re- 
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spects as we ourselves could do personally in the premises,” 
these expressions, aided by the situation of the parties and the 
property, the usages of the country on such subjects, the acts 
of the parties themselves, and any other circumstance hay- 
ing a legal bearing upon the question, must be construed as 
giving to the agent the power to enter into a covenant of seizin. 
Le Roy Vs. Beard, 451. 

Where, in a special verdict, the essential facts are not dis- 
tinctly found by the jury, although there is sufficient evidence 
to establish them, this court will not render a judgment, but 
remand the cause to the court below for a venire facias de novo. 

Therefore, where a suit was brought by an endorsee upon a 
promissory note, and the special verdict found that the original 
consideration of the note was fraudulent on the part of the 
payee, but omitted to find whether the holder had given a yal- 
uable consideration for it or received it in the regular course of 
business, and the court below gave judgment for the defendant, 
this court could not decide whether that judgment was errone- 
ous or not, and would have been compelled to remand the case. 

But the parties below agreed to submit the cause to the court, 
both on the facts and the law. This court must presume that 
the court below founded its judgment upon proof of the facts 
as to the manner in which the holder received it, and must 
therefore affirm the judgment of the court below.—P entice et 
al. vs. Zane’s administrator, 470. 





sy a law of the State of Louisiana, every person not being 
domiciliated in that State, and not being a citizen of any State 
or Territory in the Union, who shall be entitled, whether as 
heir, legatee, or donee, to the whole or any part of the sueces- 
sion of a person deceased, shall pay a tax to the State of ten 
per cent. of the value thereof. 

This law is not repugnant to the Constitution of the United 
States.—Mager vs. Grima et al., 490. 

Neither orders summarily given upon petition in chancery, 
nor decrees in suits upon bill filed, can be summarily review od 
as a whole in a collateral way. 

But it is a well-settled rule in jurisprudence, that the juris- 
diction of any court exercising authority over a subject may be 
inquired into in every other court, when the proceedings in the 
former are relied upon, and brought before the latter, by a par- 
ty claiming the benefit of such proceedings. 

The rule applies to the case in hand, though it may have been 
decided by the highest tribunal in New York, that the Chancel- 
lor had jurisdiction under the acts for the relief of Clarke, to 
give the order permitting him to sell the property to his credit- 
ors, in payment of his debts, for though this court will recog- 
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nize as arule for its judgments the decisions of the highest 
courts of the States relative to real property as a part of the 
local law, it does not recognize as in any way binding upon 
them, as a part of the local law, the decisions of the State courts 
upon private acts of any kind, or such of them as provide for 
the alienation of private estates, by particular persons, with the 
sanction of a court or of the Chancellor. Decisions upon pri- 
vate acts form no part of the local law of real property. They 
concern only those for whose benefit they are made, and can be 
no rule for any other case. 

This court decides that, under the acts of New York, the 
Chancellor had not the jurisdiction to give an order, permitting 
Clarke to convey any part of the devised premises in satisfac- 
tion of his debts, and that neither De Grasse, nor his alienee 
Berry, can derive from the order of the Chancellor, or from 
the conveyance by Clarke to De Grasse, any title to the prem- 
ises in dispute.— Williamson et al. vs. Berry, 495, 496. 

In the year 1819, the Legislature of Illinois authorized Sam- 
uel Wiggins, his heirs and assigns, to establish a ferry on the 
east bank of the river Mississippi, near the town of Illinois, and 
to run the same from lands “that may belong to him,” provi- 
ded the ferry should be put into actual operation within eigh- 
teen months. 

At this time he had no land, but within the eighteen months 
acquired an interest in a tract of one hundred acres. 

In 1821, another act was passed, authorizing him to remove 
the ferry, ‘on any land that may belong to him” on the said 
Mississippi river, under the same privileges as were prescribed 
by the former act. 

The words of this act, ‘on any land that may belong to him’ 
must be construed to apply to the land which then belonged to 
him, and not to such as he obtained after the passage of the act, 
viz: in 1822. 

The following rules for construing statutes applied to the case, 
Viz :— 

Ist. That in a grant, designed by the sovereign power mak- 
ing it to be a general benefit and accommodation to the public, 
if the meaning of the words be doubtful, they shall be taken 
most strongly against the grantee and for the government ; and 
therefore should not be extended by implication in favor of the 
grantee beyond the natural and obvious meaning of the words 
employed; and if these do not support the right claimed, it 
must fall; 

2nd. If the grant admits of two interpretations, one of which 
is more extended, and the other more restricted, so that a choice 
is fairly open, and either may be adopted without any apparent 
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violation of the apparent ol je ets of the grant, if in such case 
one babeiiia tation would oe the grant inoperative and the 
other would give it force and effect, the latter, if within a rea- 
sonable cons truc tion of the terms employed, should be adopted, 

The jurisdiction of this Court, under the twenty-fifth section 
f the Judiciary Act, extends to a review of the judgment of a 
State court, where the point involved was the alleged violation 
of a contract granting a ferry right by a State to an indi- 
vidual, but it does not extend to a case where the alleged 
violation of a — is, that a State has taken more land 
than was necessary for the easement which it wanted, and 
thus violated the contract under which the owner held his land 
by a patent. It rests with State Legislatures and State Courts 
exclusively to protect their citizens from injustice and oppres- 
sion of this deseription.— Wills et al. vs. St. Clair County et 


al,. 509, 


“s 


fecent English Decisions. 


Court of (Jucen 8 Bi nch—Saturday, April 20, 1850. 
BURDON vs. REED AND OTHERS 


TRESPASS—ABATEMENT OF PRIVATE NUISANCE—PULLING DOWN 
A WORKSHOP, THE PLAINTIFF BEING THEREIN. 


If A., unlawfully and without B.’s authority, erects on the land of B. a work- 
shop or other building, B. is justified in pulling it down, although A. may be 
in it at the time. 


Trespass.—The declaration, in the first count, stated that the 
defendants, with force and arms, and with a strong hand, and in 
a violent manner, broke and entered the workshop of the plain- 
tiff, in which the plaintiff, at the said time when, Xc., was in- 
habiting, and actually present, and seized fixtures, Xc. There 
was a second count for an assault. 

Pleas—1, Not guilty; 2, leave and license; 3, to the first 
count, that the worksho yp, Ke., were not the workshop, fixtures, 
materials, or goods of the plaintiff; 4, to the first count, except 
as to the allegation that the defendant, “ with a strong hand,” 
&e., broke and entered, and that the plaintiff was “ inhabiting 
and actually present therein,” and that the defendants were 
the church wardens and overseers, that the workshop was the 
workshop, soil, and frechold of the church wardens and over- 
seers, wherefore they entered, Xe. 
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At the trial, which took place before the Lord Chief Baron 
at Cambridge, it appeared that the plaintiff had, about a year 
before the transaction in question, taken possession of a piece 
of land belonging to the parish, and built thereon a workshop ; 
and that the defendants, with a large number of persons, went 
to the workshop, and whilst the plaintiff was there, began tak- 
ing the tiles off the roof and pulling the building down. The 
jury found a verdict for the plaintiff on the first and second 
pleas ; on the third plea they found that the workshop, fixtures 
and materials, were not the workshop, Xc., of the plaintiff, but 
that the goods were the goods of the plaintiff; and on the fourth 
plea a verdict was found for the defendants. It was contended 
on the part of the plaintiff, that as the fourth plea was not 
pleaded to that part of the declaration which alleged that the 
plaintiff was in the workshop at the time of the trespass, the 


plaintiff was entitled to recover damages upon the authority of 


Perry vs. Fitzhowe, 8 Q. B. 757; but the learned Judge held 
that the allegation in the declaration was immaterial, and that 
all the material allegations were justified by the plea. 

Prendergast now moved for a new trial, on the ground of mis- 
direction. | 

Lorp CamppeLL, C. J. Iam of opinion that the direction 
of the Lord Chief Baron that the allegation of the plaintiff in- 
habiting and being present in the workshop is immaterial, was 
perfectly correct. The plaintiff in respect to this workshop 
must be considered as a stranger and a trespasser; and if so, 
what right can he have to prevent those, who have the soil and 
freehold, from exercising their right of ownership and pulling it 
down? I give no opinion against the case of Perry vs. Fitz- 
howe, W hich I will assume to have been well decid d; for there 
are clear distinctions between that case and the present. This 
is not, as that was, the case of a dwelling house inhabited by the 
plaintiff and his family; nor is the pulling down of the work- 
shop in this case justified as being done in the exercise of a 
right of common, or any right of that sort; but this is a justi- 
fication by the owner of the soil and freehold, he having acted 
in the exercise of his right of ownership; and it certai inly would 
be very dangerous to lay down a rule that, in all cases, when 
any person is in a buil ling r the owner is not at liberty to pullit 
down. 

Patteson, J. In Perry vs. Fitzhowe, the right to pull the 
building down was set up against the person to whom it belong- 
ed; and the justification was pleaded by a person who said that 
he had a right to destroy the building because it was a nuisance 
to his right of common; and we held that the defendant, there 
being no pretence for saying that he had any right to the > beak , 
Was not justified in knocking down the plaintiff's house about 
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his ears; but this is a very different case. The defendants here 
say the building was ours; the jury find that it was; and it 
cannot be said that if a stranger intrudes himself into my house 
he can thereby prevent me from doing what I like with it; but 
further, this was not a dwelling house, for the allegation that 
the plaintiff was inhabiting the workshop is not equivalent 
to an allegation that it was a dwelling house. Perry vs. Fitz- 
howe seems to have led to many declarations of this sort; a 
similar case came before us the other day; but it is quite a 
mistake to suppose that an action of trespass can be maintained 
against a man for pulling down his own house merely because 
some person was in it at the time. 

WIGHTMAN, J., concurred. 

Erue, J. I think it very important that it should be dis- 
tinctly understood that wrong-doers, wilfully and dishonestly 
taking possession of the land of another, are altogether mis- 
taken if they imagine that they can acquire rights by fabrica- 
ting a habitation on the land. Many instances have happened 
of habitations being thus built in a single night, and to suppose 
that the owner of the land may thereby be deprived of some of 
his rights is a misapprehension of the doctrine of Perry vs. Fitz- 
howe, which it is very important to correct. 

Rule refused. 


Supreme Court of Alabama, January Term, 1849. . 


Carlisle vs. Hunly. Evidence. Where a party desires to 
impeach the credit of a witness by proof of statements out of 
court in conflict with his testimony, he must first lay the predi- 
cate by directing the attention of the witness to the time, place, 
and person, involved in the supposed contradiction. 

Where illegal testimony has been admitted by the court, 
nothing short of a direct and unequivocal charge to the jury, 
that they must disregard the illegal proof, can cure the error of 
its admission. 

Greene vs. Fagan’s Distributees. Rights and duties of ad- 
ministrators. It is the duty of administrator to defend the es- 
tate which he represents against claims which he believes are 
unjust, and if, under an honest impression that a demand against 
it ought not to be paid, he incurs expenses in litigating it, they 
should be allowed him in the settlement of his administration 
account. 

If an administrator, having a good defence to a claim pre- 
ferred against the estate, neglects to interpose it, but suffers 
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judgment to go against him, and in consequence of such neglect 
he is compelled to resort to further and other proceedings to 
relieve himself of the judgment, the expenses of such subsequent 
litigation do not constitute a proper charge against the estate. 

If an administrator is aware of a credit, to which the estate 
of his intestate is entitled on a claim presented against it, but 
neglects to avail himself of it, and permits judgment to be en- 
tered against him for the whole amount of the claim, he is per- 
sonally chargeable to the estate of such credit. 

Since the passage of the act of March, 1848, “securing to 
married women their separate estates and for other purposes,” 
a decree of an orphans’ court for the distributive share of a 
married female distributee, should be in the name of the hus- 
band and wife for the use of the wife. 


How {dublications. 


8ru HWowarp’s Reports oF Cases in the Supreme Court of the United States, 
for January Term, 1850. Benjamin C. Howard, Reporter. Little & Brown, 

Boston, publishers. 

This volume of Reports has made its appearance in due time, and in the 
usual excellent style of the great and enterprising House of Little & Brown. 
The type and the paper are good, and the printing appears to be well execu- 
ted. But we fear that the Reporter has either neglected his duties or employ- 
ed some incompetent person to discharge them. In the case of Gibson vs. 
Stevens, the 5th paragraph of the head note informs the reader that ‘ this Court 
will judicially recognize this branch of trade ;” but we are left to conjecture in 
relation to the particular branch of trade thus recognized. The syllabus should 
have stated what branch of trade was thus judicially recognized. In the ab- 
stracts in the present number we have made the proper correction. In Mills 
vs. Stoddard, p. 345, the head note states as a point decided that the letters 
‘*M. R. 8.” in an original petition for a Spanish concession, ‘stand for Ma- 
jeste Rive Sud.” No such point was decided—one witness thought so, but the 
other words of the petition itself were repugnant to this interpretation and the 
court left the matter undetermined. In Bissell vs. Penrose, p. 317, the two 
FIRST PARAGRAPHS of the head note are entirely out of place. They belong 
to the case of Menard’s heirs vs. Massey, p. 293, and the SEVEN FIRST PARA- 
GRAPHS of the head note of the latter case should be transferred to the case of 

hissell vs. Penrose, p. 317. We have noticed this gross error in another part 
of the Journal, and sincerely hope that the Reporter will give his personal at- 
tention to the proofs and revises hereafter. In a work which contains the re- 
cord of the decisions of the highest court of the United States, and which is 
stereotyped for the benefit of those who may come after us, every effort should 
be made to guard against errors of a vital character. 

There are many interesting decisions in this volume; abstracts of the most 


important cases appear in the present number of our Journal. 
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PrRincrpLes OF Mepican Jurtsprepence, designed for the professions of Law 
and Medicine. By Amos Dean, Counsellor at Law, and Professor of Medi- 
eal Jurispru lence in the Alb ny College of Medicine. Published by Gould, 
Banks & Gould, Albany: and by Banks, Gould & Co., New York. 





An experience of eleven years in teaching in the department of Medi 


risprudence, together with a knowledge of the wants of the legal and medical 
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before us. The objects chi 


ifessions, in regard to it, have led the author to the compilation of the work 


fly had in view have been a methodi 


cal, systematic 








arrangement of the topics, anda condensation of the knowledge now possessed, 


ind an exhibition of it in a clear, natural and logical order, together with such 
illustrations as were deemed necessary to make an application of the principles 
to practice. The design appears to have been well executed, and the publish- 


ers liave done all that is necessary to present the work in an acceptable dress. 

We fully concur in the remark of the learned author that ‘no medical insti- 
tution, in this country or Europe, could now deem its organization complete, 
Without a department devoted exclusively to an exposition of the facts and 
principles embraced in Medical Jurisprudence.” There is a chapter in the 
work devoted to Medical Evidence which is well worthy the perusal of medical 


] swt ; ‘ Wt le that ¢¢ +} ra TA 
gentlemen. In giving evidence the author recommends that ‘the language 


made use of should be plain, simple, and if possible, devoid of all technical 








} 

terms.” Nothing can be better established than that when the principles of a 
el > al well und ‘ T . } ve so famil ir, na ) I Lil l in the 
lind, that they can be « iunicated by means of the pli t] uage. He 

that understands the principles best finds the least occasion technical terms, 
communicating his i to others not of the profession. 


NEW YORK CIVIL AND CRIMINAL CODES OF PI 





We are indebted to a distinguished friend (the Hon. Davin Duprey Fieip) 





. } 
Tor two yvolu 


*s containing the Final Reports of the New York Commissioners 


on Practice and Pleadings. One velume contains the Civil Code of Procedure, 
re :? rt a comple te, and the omer ¢ ntains the Criminal Code. Some d yubts 


a! } ’ } 


had been entertained whether the powers of the Commissioners extended be- 








yond a Report upon the Ciri? Code. The Constitution declares that it shall be 
the duty of the Commissioners ‘to revise, reform, simplify and abridge the 
rules and practice, pleadings, forms and proceedir 

of this State, and to report thereon to the Legislature, subject to their adop- 
tion and modification from time to time.” The same language is also used in 


the act under whi 





h the Commissioners were appointed, and in that extending 


ly embrace all proce¢ 





the commission. The general expressions used clear 





of the Courts of Record, as well criminal as civil. It was as necessary to re- 


vise and reform one code as the other, and we rejoice that the Commissioners 
ia 


nterpretation to the Constitution and statutes. They 


uli 
i . 


gave a fair and libera 
seem to have endeavored to carry out the will of the people, and to have exe- 


cuted their task with care and ability. 











